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MODUsS LITIGANDI _ 


O R AA 


FORM OF PROCESS 


Beforetle LORDS of COUNCIL ard 
SESSION. 


PROCESS comprehends the Inſtruments 
and order of Procedour in the Admimilira- 


(NEOMz ERS tion of Juſtice, 
Vy\ 5H "T2 | Iv 226 e/ 


By Inſtruments are meatit Writs and 
Teſtimonies, as Oaths of Parties, Witneſſes, e*c. 


Proceſſes are brought in before the Lords 
divers wayes : ſomein the firſt I»ſtance, ſome 
in the ſecond, | 


In the firſt Inſtance, the moſt ordinary way 
was, of old, by ordinary Summons, which 
were drawn up by-the Writers to the Signet, without any Bill or Warrant 
from'the Lords, becauſe the Stile and nature of them was current and known; 
in the ſame manner as the Brieves ofthe Chancery. But where there was any 
thing ſingular or extraordinary, it behoved to proceed by ſpecial Warrant of 
the Lords ; whether it were different from the common Stile, 1h relation to 
the Diets or endurance of the Citation, or in relation to the Table and Roll 
by which Summons were to be called, or in relation to the mater it ſelf. And 
therefore a Bill was preſented to the Lords and paſsd 3 and the Summons 
thereupon bears Ex deliberatione dominorum concilii, which the ordinary Sum- 
mons bear not. Now moſt partof Summons are raifed upon Bulls. 


Proceſſes alſo come in upon naked S»pplication without a Libel paſſing 
the Signet, in ſome Cauſes, eſpecially if they concern Advocats, Clerks, Wri- 
ters, Agents, and other Attendants ofthe Houſe; which the Lords call (up- 
on Complaint ) by the eMacers ſummarly , and thereupon grant Pro- 


cefle. 
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And: now fince the difculling of Cauſes by a Rolf is eſtabliſhed by Att of 
'Parhiament, the Lords for diſpatch of Complaints of ſmaller moment, upon 
ſpecial conlideration repreſented by Bill , do grant Warrant to Mucers or 
; aig to cite Perlons in Sdintwrgh or the Suburbs upon 24. Houres, to 
an{wer before the Ordinary upon the Bills, who diſcuſſeth the ſame ſummar- 
ly, without any fignetted Libel, and ſo without abiding the courſe of the 
Roll. They do allo upon complaint, of any Contempt, as if Parties proceed 
toExccution where Stops of Execution are granted, ſummarly give Warrant. 
by a Deliverance 0! the Bill of Complaint, ro cite the Perſons complained 


upou wherelocver they dwell : which i ſummarly diſcufs'd by the Ordi- 
nary upon the Bills. 


Proceſſes do likewiſe come in by Letters of Horning without an antece- 
dent hearing of Parties : eſpecially where Horning is ordained to proceet. 
iammarly by Acof Parliament, or ancient Cuſtom. So Letters are granted 
for the King's Revenues, and likewiſe tor the Charges of Commiſſioners of 
Parliament, tor Reparation of Kirks and Kitk-yards, and for Removing from 
Glecbes deſigned for Miniſters,C*c. Thele are called GENERAL LETTERS, 
becauſe they bear not warrant to cuarge ay particular Perſon, but general- 
ly all and ſundry concernfd, as Heretors, Literenters, Wadletters, 'Tenents, 
and Poſſeſlors , &c. And therefore ſuch Charges differ litle from other 
Summons , and are ealcly ſulpended : becaule the Party or Meſſenger has 
power to make the Application. But they require no Diet or Contir.wation : 


and yet the Party charged (or Defender }) cre he can be heard, muſt jaſpend 
and find Cantor. 


All other general Letters of Horning are prohibited, where either the thing 
charged for, is not ſpecially expreſ-d, or the Names of the Perſons charg'd: 
Except as to benehic'd Perions, to ſerve for an Intimation of their Proviſions, 
but not to denounce auy Party. Pay. 1592. cap* 2409. Yet oftimes general 
Letters in other Caſes paſsof couiſe : but thereupon Eſcheats fall not, though 
Caption doth follow, For preventing whereof the Lords by AR of Sederant. 
Jure 8.1665, Jid prohibit the Writers to draw, or Clerks of the Eills to write 
upon any general Letters of Horning either as to Benefices or modified Sti- 
pends, untill the Incumbent produce a Decrect conform in his own Perſon, al- 
though he produce one inthe Perſon of his Predeceſlor. 


Ordinarv Actions may pa's without Bill,, orby Bill, both paſting the Sig- 
net. The Stiles and Tenors of ordinary Summons, and of moſt part of pri- 
viledged Summons paſlivg by Bill, as now become fix'd and ordinary, are 
commonly known and ob{crv'd by the Writers to the Signet, and are con- 
tained in their Stile-Books, which they are obliged, and every Seffion en- 
joynd puncually to oblerve, And they will be cenſured by the Lords if 
they tranſgrefs, not only in the Stile of Summons without-Bilſl, but alſo in 
preſenting common Bills of courle { without ſpecial notice of the Lords ) 
zpon truſt of the Writers, and Servants in the Bill-Chamber who writethe 
Deliverance upon the back of the Bills. The like , it the Stile be alter- 


cd in general Letters or other Letters, of Horning, Diligence, and Execu- 
rorials. 


All theſe Warrantsof the Lords contain a Command to Meſſengers, or She- 
riſjs in that part, to cite ard charge the Parties And 1n ordinary Summon 
; x th, 


before the Lords of Syſſion, ; 

the Citation is to a Day, which is left blank that the Obtainer thereaf may 
make ,uſe of any. Day he leafes; within-a year after the Surimons' re 
rais*d. 4 . | | 

Moſt part of Summons-formerly, did abide Contizwation : that is, the De- 
fender being cited and the Day of compearance paſt, the Clerk marked the 
Summons as being called and comtnned till fuch a Day : albeit in reality they 
they were not called , becauſe the Defender was not obliged to anſwer, till 
he was cited- again which was'by Letters paſs*d under the Signet, making 
mention of the firſt Summons, of the Citation, and Continuation of he Sum- 
mons, and commanding CWeſſergers to cite the Party to the ſecond Diet, 
which alſo was left blank that the Obtainer might uſe it any time within 
a year after their obtaining thereof. Such Summons were not continued as 
werg. inſtantly verified by Writ, orneeded no other Probation than the'Sum- 
mons it ſelf, as being megativeor preſumed in Law to be tre. But if the Sum- 
mons behoyedto be proven by the Oath of the Defender, or by Witrefes the 
ſame was then to be continued except in ſome few priviledged Caufes as in 
Actions of recert Spulzie, EjeFion,, and others; And though Summons up- 
on Bills by the Deliverance of the Lords'bare-cxprefly, to proceed without 
Continuation 3 yet that paſiing of courſe, was but periculo petentis , and the 
Summons behoved to be continued. -The A& alſo of Continuation behoy- 
ed to beextraſted before Proceſs could proceed. 


But now by the AQ of Par. 1672. cap... AQsof Continuation and ſecond 
Summons are diſcharged. ' And it is ordained, That in Cafes where ſecond 
Summons were before required there ſhall now be one Summons with two 
Diets , in which the Executions to the firſt Diet may be given by any Per- 
ſon-as being Sheriff in that part conſtitute by the Letters. But after the Day 
-to which the Party is fiſt cited, the ſecond Citation muſt be given toa yew 
Diet -by Meſſengers , when any Point is reſerr:d. to the Defender's Oath, with 
—+ wr if he compear-not and depone , he ſhall be holden as con- 
fels'd | | | | . 


After the Jaſt day of compearance is paſt, if the Purſuer infiſt not 3 the 
er. may compear and produce a ſhort Copy of the Citation given to 

bum, which being delivered to a Sub-Clerk, he will thereupon call the Pur- 
ſaer, of courſe, before the Ordinary comes out. And if no Advocat com- 
pear for the Purſuer , the Clerk will admit Proteitation : fo called, becauſe 
the Defender's - Adyocat doth either really compear or is reputed to do fo, 
and to pr That his Client being cited toſuch a Day, and that Day paſt, 
(the Purſer not-compearing to inlilt ) He may not be obliged to anfiver 
till he he ſummened:of. new again: // Which Proteſtation the Clerk admits, 
and cy +". of. the Lords, -bearing them to have admitted the ſaid 
Protefturiont . whioh;js a. kind of Senterice abſolwvitor from that Inſtance, and 
any-thing, doherhergafer tall. new” Citation will be null; If afty Advocit 
compear tor.the Purſzerts; bf Clerk will aſſign hini'a Day to prodtice his 


Summons : and. ligall again upon the-Copy ymd give him a ſhott 
Diet more, to pradgce,,.withi Certification that Proteſtation will be admit> 
red.:. Andthen ORE thethiedpjine, the Ordinary will admit Proteſtatior 
unleſs the Proceſs produced. | Ulpon which Proteſtation the Defender may 


raiſe a Summons againft the Purſuer to infilt, with Certification if he infiſt 
not., never to-be heard; again,” Wherein if the Purſuer of the principal 
Cauſe appeire,.be will getra Day to produce and infiſt : at which time Certi- 
aw | B ficatiori 
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_ ficationwill be admitted. Or ifat the firſt, the Defender eampear nat, the 

Day ofcompearance being paſt,if the Purluer of the principal Caule appear, 
he gives in his Summons to a Sub-clerk who calls the ſame after the Day of 
compearance is paſt, though there be no Judge preſent. And if none appear 
for the Defender, the Clerk writes thereupon, and either decerns of efiagus 4 - 
Day to prove as the Procurator demands, or grawts Certification. But if the 
Cauſe be not ordinary and obvious, the Clerk muſt adviſe with the Loxgs : 
who will conſider the Relevancy of the Summons, and the ſufficiency ofthe Pyo- 
bation, and either give 4& ar Sextence as they ſee juſt; or otherwiſe forbear, 
if the Libel be not relevant and proven. 


In ordinary Caſes the Clerk extraQts the Decreet or AG, as if it were done 
upan ſpecial notice of the Lords. It any Compearance be made for the De. 
fenders, the Clerk then marks upon the Summons or At of Continuation the 
names of the Purſyer's Advocat and Defender's in theſe terms, AGor ſuch x 
man, alter ſuch a man to ſee. After which there can be no further procedure 
till the Proceſs be ſeen by the Defender's Adyocat, And if there be (everal 
Advocats for ſevera} Defenders, the Proceſs is marked to be {een in ſuch a 
mans Houſe, where they ſhould either conveen to confult their ſeveral Imte- 
reſts, or borrow the Proceſs for that effec, and return it, But the Purſuer 
doth more ſafely, when he takes back the Proceſs from the firſt Party, and 
gives it to be ſeen ſeverally to the reſt. For otherwayes they will delay him 
when they come to the Diſpute, and will at leaſt get liberty to ſee the Pro- 
cels1n the Clerks hands till the next Calling, that 1n the mean time they may 
___ the Proceſs from the Clerk ( upon their Receipt ) and fee the 

me. 


Proceſſeswere accuſtomed not only to be ſeen and called once every Seflion, 
and if they were not marked by the Clerks ſo called, there could be no Pro- 
cels till a Summons of Wakening was railed: for they were not only ſaid to be 
ajicep 1n the mean time, but alſo the Defenders Advocats were not obliged to 
anſwer, unleſs they had ſeen the Proceſs that ſame Seſſion. But fincethe A& 
of Regulation, a Proceſs being once ſeen is not to be ſeen again, unleſs there 
be Alterations 1n the Summonsor new Prods/#ions. Yea when the Procebs hath 
nat heen called for a whole year,and that thereupon there be a Citationu 
a Vakexing, the Cauſe goes on as it ſtood in the Roll before, and is only Fen 
with the Wakening in the Clerks hands. 


The Puriuer's Advocat when he gives out the Procels- to be ſeen, writes 
upon the back thereof, Gives out by cc. to &#c. to be ſeew, and ſubſcribes the 
ſame, And after two or three dayes calls for the Procels back. He doth alfo 
ordinarly wrue an Inventary of the Procels apart, or upon the back of the 
Summonsmnd theDefendersAdvocat by accepting of theSummons,is prefutned 
to havereceyved the ſame the day mentioned upon the back of the Summons, 
and to have receiyed the Peecesof the' Proceſs mentioned in the Inventary - 
becauſe it rhele be nottruely fet down, he may refuſe to accept of the Proceſs,if 
thentheDefendersAdvyocart deliver back thefame,be muſt writeuponthe back, 
that they are ſeen by hin and fubſeribe his name, Which if he refuſe to do, 
and to give back the Proceſs, the Purſuer by a Ticket may complain to the 
Prelident, qr Ordinary upon the Bills, who will call the Diefender's Advocat 
and amerciat or fine him, till he produce- Or otherwiſe- the Purfuer ypon 
a Copy ofthe Summons, may cauſe the Sub-clerk call the Detender's Advo- 
cats to reproduce the Proceſs, With Certsfcatior that if he do not, his cy 
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will be holden as principal, and holden as proven, whereupon the Defenders 
will be decernef Which Certification being admitted, a Decreet for not Re- 
prodution may Þe extrafted, - which will have all. Execution as any other 
Decreet in abſence- and albeit it be more eaſily ſu{pended,yet not ordinarly 
- without Caution. ; 


But for the Security of Parties, that they may not be. wronged by the 
Clerks, all that paſſes _ day, is mentioned in the Mzzute Book : which 
Book is read in the Owter-Honſe every day after twelve a clock, and nothing 
can be extraQed till it be read in the Minute Book and twenty four Hours 
thereafter 3 that inthe mean time either Party may compear and produce,or 
take up the Proceſs and get the Decreet delet out of the Minute Book, and 
oftimes at the very reading of the Book, they compear and get it deler. 


If the Purſuers after the Proceſs is ſeen, make any alteration therein by pro- 
duRion of new Writs,and altering ormending of the Summons; the Defender 
mult ſee of new again the Peeces of the Proceſs, or the Purſuer's Title, where 
thereis any required tobe produced , (which isin moſt Cauſes ) and which 
inſtructs the Purſuer's Right, as the Summons, or Charge, with the Exegytions 
As of Proceſs, and Writs produced for Probation. io 


* Proceſſes allowed to be ſeen in the Clerks hands being kept up beyond the 
time appointed , upon Complaint from the Clerk, they are ordained to be 
delivered the next day under a certain Peralty,as tenor twenty Dallers. And 
upon the ſecond Complaint, Warrant is given todebar Adyocats from coming 
within the Barrs, and to incarcerat Agents and Servants, till the Proceſs be rc- 
produced and the Fine payed. 


Proceſſes being thus ſeen and ready for Diſpute, the ſame are inrolled ac- 
cording to the Dates of the Return marked upon the backs thereof; he who 
is firſt ready being firſt to be diſculs'd, without preference of the Parties: ex- 
cept the Kings Cauſes, which after fight may be called without inrolling, at 
any time upon 14. dayes Intimation to the Defender's Advocuts, wherein Dg- 
natarsProceſles are not comprehended. 


'.. Which Rolls being affixed on the Walls of the Outer Houſe Particsand Ad- 
vocats may inform themſelves, tobe in readineſs to diſpute without ſurpri- 
fal,or tergiverſation. | 


Ordinary A&ions'after they are ſeen, returned and inrolled are called by the 
Roff. If the Purſuer compear not to infiſt, the Defender may crave Proteſta- 
tion upon his Copy. But ordinarly the Purſuer compears, and relatesthe Cauſe 
ſhortly, if it be an ordinary Summons, the tenor and nature whereof is fixed 
and known ; which en i heneeds not relate,but only mention the Sum- 
mons and crave Decreet, it there needs no further Probation : and if there 
do, he then craves a Day toprove. But if the Cauſe be upon a hbelled Sum- 
mons, not having a particular known Stile, the Purfuer doth more fully relate, 
not only = tenor - his — but = merits - - _ to inforce the 
juftneſs and equity of the Cauke in particular : unleſs the Lords upon hearing 

= x.herw of the Summons ſtop hip, till it appear whether the Defender 
controvert the Relevancy thercof , yea or not. | For it; is an 1mprofitable 
ſpending, of time; for the Purſuer to inforce the Relevancy of the Summons, 
if the Defender controvert not the ſame. In the next place, the Defender if 
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he reſolve to dip upon the merits of the Cauſe, or to adhere rigorouſ: 
ly to exact form in the order , then he relates the merits ,of the Cauſe, 
and odiouſheſle of the Purſuit, and thereupon proceeds to his Defenſes, . * 


Defenſes do not only comprehend Exceptions properly ſo called, but all Oy. 
jeFions againſt the Relevancy of the Summons, rder, and Intereſt. And there- 
fore the Defender propones his Defenſes againſt the Order of the Proceſs ; 
and firſt, That the Day of compearance is not yet paſt. And becauſe the Day of 
compearance in the Summons and Letters by negligence 15 left blank, the De- 
fender uſes to ſcore the ſame, or to fill up a wrong Day, and to object there- 
upon. Burt if the Day of compearance be mentioned in the Executi- 
on , it will be ſufficient , albeit the Blank be ſcored + and if it be wrong fil- 
led up, the Ordinary will ſometimes cauſe the Clerk 1mmediatly mend it, 
and ſo procced. And at other times doth. as he ſeeth the Caule favourable, 
or not. 


The ſecond Defenſe is upon the Dayes of Citation * wherein the common 
Rule is, that againſt Perſons without the Kingdom, Citation ſhould proceed 
art th&Ajercat Croſs of Edinburgh and Peer and Shoar of Leith, upon threeſcore 
DayÞ for the firſt Summons,and fiftee»Dayes for the ſecond; and for Perſons 
within the Kingdom upon twenty one Dayes tor the fir{t and ſex for the ſecond, 


From this Rule are excepted Summons upon recent Spuilzie, Ejection, In- 
iruſi0n, or Succeeding in the Viceof Perſons againſt whom Decreet of Remov. 
ing is pronounced, which are priviledged by Statute to proceed upon a Ci- 
tation of fifteen dayes. And by Cuſtom Removings, Cauſes alimentary, Exhi- 
bitions Summons tor making arreſted Goods or Sums f#rthcoming , Transfer- 
rings, Wakenings, Poindings of the Ground, ſpecial Declarators, Suſpenſions, Pre« 
vento*s, and Tranſumpts are commonly priviledged by the Lords Deliverance 
upon ſex Dayes. And the ſecond Citation when it is needful is always upon 
ſix dayes cxcept againſt the Inhabitants of Zdinburgh, and the contiguous Sub. 
urbs thereof, where the ſecond Citation may be upon twenty four Hours which 
is declared by AC of Sederunt. June 21. 1672. concerning priviledged Sum- 
mons, And the Writers to the Signet are prohibited to inſert any other Pri- 
viledpe. 


The third Defenſe 1s, That the Summons hath not two Citations conform 
to the At of Parliament 1672. For clearing whereof it is to be conſidered, 
that the reaſon of double citation is, that the Defender may have more Citati- 
ons before any Procels be ſuſtained againſt him,not only to give him competent 
time to propone his Defenſes, but to aſcertain him of the Citation, which is 
ſome times claudeſtinely done , but not ſo eaſily when there are reiterat Ci- 
tations , 


Some times Cauſes are priviledged to proceed upon one Citation by Law 
and Cxſtom , and fometimes by-the Lords Deliverance, The Law allows no 
Continuation of recent Spuilzies, Removings , and A@ions acceſſory to the 
Lords Decreets, as ſpecial Declarators; unleſs the Cauſe be of the greateſt im- 
portance, as ReduGons, Daclarators of Property, and Declarators of expyring 
of Rewcſions. For though theſerequireno further Probation either by Writ 
or Oath of Party 3 yet becauſe of their importance they muſt be continued. 
Andſo muſt all Summons which are to be proven by the Deftender's 04th of 
Veitty, or by Witneſſes. 
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The fourth Defenſe is upon the tenor of the Executions. As firſt, if the Purſu- 
er crave the Defender to be holden as confeſs*d, then the Defent< is, That he 
was not perſonally apprehended by a Meſſenger at Arms,or That the Exccution 
bears not that a Copy was delivered but if it bear a Copy delivered it will be ſuf- 
ficient,albeit it bear not perſonally apprekended,becauſe it doth import it.Second- 
ly,if the Defender was not cited perſonally but at his Dwelling-Houſe , the Ex> 
ecution will be null it it bear not, That the Executer gave fix Knocks at the nroſt 
patent Door or Entry of the Deftender's Houſe, dcligning the ſame, and that 
heeither delivereda Copy tothe Wife, B tirns,or Servants;or that he affixed a Copy 
pon the moſt patent Door or Gate, It muſt allo contain two Witneſſes at leaſt : 
and it muſt be famped. If any of thcſe be omitted the Execution will not be 
ſuſtained. But the Purſuer may take up his Summons and mend the Executi- 
ons, abiding by the verity thereof : and it muſt be ſeen again by the De- 
fender. 


The fifibDefenſeuſeth to beupon thePurſuer*s Title, whereby the Defender 
alledgeth, No Proceſs, becauſe the Purſuer produced no ſufficient Title in ini- 
tio litts. As ifan Heir purſue without produftion of his Retour , an Exe- 
cutor without a Cenfirmation or Licence,an Aſſigny without an A(ſ:gnation,&Cc. 
And almoſt in everyProceſs,that doesnot meerly confilt in fao, a Title in Writ 
muſt be produced 7 7nitio litis : whereupon there ariſeth much debate, (and 
very divers and different, ) what Writs muſt be produced as the Title in initio 
litis, which were too tedious here to relate. 


The ſixth Defenſe is upon the Intereſt of the Defenders zot citcd : whereby 
the Defender alledgeth, That all Partics having Intercſt are not called. As it a 
Pupil were called without his Tutor's being called, at leaſt in general, at the 
Mercat Croſs where the Pupil dwells : or if a Vaſlal be called in the Redu- 
Con of his Right,or ina Declarator of Property andCognition of his Marches, 
without calling of his Superior. But this yeelds no Defenſe for principal 
Debitors, or "4 Cautioners bound conjundly and ſeverally as Principals : for 
one of them may be called withoue the reſt. 


The ſeventh Defenſe is, the order of diſcuſsing : whereby the Defender al- 
ledgeth, No Proceſs againſt him till ſuch other Parties be diſcuſſed. As Cau- 
tioners not being bound conjunily and ſeverally as full Debtors, are not liable 
till the Principals be diſcuſs'd. And ſo Cautioners for Tutors or Executors 
are not lyable,till the Tutors or Executors be diſcuſs'd. * So Heirs-male, till 
the Heirs of Line bediſcuſsd ; nor Heirs of Tailzie, till the Executors, Heirs 
of Line, and Heirs-male be diſcul(sd. ; 


The eighth Defenſe is , That the Libel, or ſome member thereof, is not re- 
Tevant : For clearing whereot it is neceſſary diſtintly to underſtand what the 
Relevancyis , which isſo frequent and important a Term in our Law. Re- 
lJevancy 1sa relevardo, to relieve or help : and therefore a thing is ſaid to be 
relevant, when, if it be true and proven, it would relieve the Purſuer or Com- 
plainer, and give him the Remedy which he infers and concludes in his Libel, 
and craves to bedone as due by Ju5ice. For every ſuthcient Libel contains 
an argument or ratiocination , ſometimes in form of a Syllogiſme, when the 
point of Law is fiſt deduced,as the major Propoſition 3 and then the matter 
oi Fa is related, as the mrinor or Subſumption: and thence the Concluſion is in- 
ferred as conſequent in Juſtice, applying the Law to the FaR ſubſumedzand 
craving the Remedies of that Law to beapplyed to this Fa, for the help or 
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remedy of the Purſuer in his Complaint, And theretore in the Libel he is 
called Complainer. But more frequently Libels are framed as an Enthimeme 
wherein the matter of fa& is deduced as the Artecedert : and it is thence infer- 
red that in Juſtice ſixch remedy ſhould be adhibited. Where ſometimes, af- 
ter the matter offa& is deduced, and before the Goncluſron or Remedy craved, 
the Law is mentioned: either gererally, That the Fact related asdone or omit- 
ed by the Defender, is contrary to Law, Equity, Reaſon, or Juſtice 3 or 
ſpecially, contrary roſuch Points of Law. Or otherwilc it is ſabjoyned to the 
Concluſion, That upon the matter of Fact libelled, it ought to be declared or 
decerned as 1s hbelled, according to Law, Equity, or Juſtice ; or particu» 
larly according to ſuch Points of Law. 'So then the Relevancy of the Libel 
or Complaint,is the Conſequeace ofthe Concluſion of the Libel,from the Premiſes 
thereof, Or it 1s the Juſticeof the Libel, or the Sfficiency and Goodneſs of 
the Plea. And the Probation 1sthe Verity or Truth of the Libel. Sothat the 
Remedies of Law proceed upon Juſtice and Truth. 


The effeR is the ſame. in S»ſpenſcons and Redu#icns, though the form he 
different. For the Concluſcon or Remedy of Law is firſt propoſed : and the 
Premiſſes areſubjoyned, as Reaſons for adhibiting the Remedy propoſed. Eve- 


ry Reaſon being a ſeveral Syllogiſme or Enthimeme inferring the propoſed Re- 
medy, and in ctte& a ſeveral Libel, 


IF the Libel be inſtantly verified, and require no further Probation, as 
when the Law preſumes it to be true, or when it is inſtructed by Writ; or 
when the Defender 1scraved to be holden as confeſs d ; or there is any other 
Certification containing a preſumptive Probation, as that, if Writs be not pro- 
duced, it is preſumed to be becauſe they dare not abide Tryal, but would be 
tound falſeor xull, .theretore if they be not produced, they are declared to be 
holden as falſe or 2#ll ; in theſe Caſes, if the Libel be inſtructed, there is no- 
thing can be controverted but the Relevancy, Inference,or Juſtneſs of it. Agd 
therefore the Defenſe, That the Libel or fuch a Member of it is not relevant, im- 
ports this, That the Concluſion cravedisnot jeſt, or that there is no ſufficienr 
ground tor it in Lawor Equitz. And therefore the Purſuer muſt condeſcend 
upon what ground of Law or Equity he foundeth , unleſs it be clear and 
evident to the Judge, In which Caſe, without putting the Defender to an- 
{wer, he ſuſtains the Libel : that is, he finds that if the Fact related be true, 
the Remedy craved is jiſt. And if he find the Libel relevant, and inftans- 
ly verified, he decerns : either feply in all points according to the Libel, or 
in part, finding tome Members of the Concluſion juſt, but others not juſt ; 
or qualificate, whenhe finds the Concluſion juſt, but not in the way that it is 
demanded, and grants 1t as it ought to be demanded, Which is ordinarly 
done infavourable Caſes : nor will the Decreet bequarrellable as »ltre petita, 
or diſconform to the Libel. But if the Caſe be unfavourable, he may forbear 
to qualifie the Concluſions, and afſolzie a libello nt libellatur : which will not 
exclude new Summons, where the Concluſion isrightly qualified : as neither 
will anAbſotvitor 1n a Reduction, exclude a Reds7zor 1n the ſame Cauſe,upon 
ew Reaſons upon different points of Fad, or differently qualified. But it isnot 
ſo in Suſpenſrons:where the Decreet ſuſpended not having taken effetby Exc- 
cution, the Suſpender remainsin effe& Defender, and the Charger who obtain- 
cd the Decrect, is till Parſaer to.get his Decreet put toexecution. And there- 
fore whatever Reaſons were competent and omitted in the firſt Suſpenſion, 


are not receivable 1n any poſterior Suſpenſion, Butif the Libel be ſoplyre- 
levant, the Judge doth ſemply aflolzie. 


If 
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If the Libel be not inſtantly verified, the Purſuer craves no Decreet, but a 
Termio prove. And the Queſtion will Rtillremain, Whether the Libel be rele- 
vant, that is, Whether if1t were proven to be true, it would alſo be Juit, For 
fraſtra probatwr quod probatum non relevat, 7 


Relevancy comes to be debated,not only as to Summons and Libels, but as 
to Exceptions, Replys, Duplys, 1riplys, or Quadruplys, &c. which will notbe 
ſuſtained or admitted to Probation , if they be irrelevant, and would not re- 
lieve or avail the Proponer, It is to the ſame effeR when the Diſpute is, 
"Whether the Defenſe, Reply,&c. begood or ſufficient. For the goodne6s or 
ſufficiency thereof is the j#ſizeſs, or Relevancy of it» But the Term Relevan- 
cy is molt formal ang frequent with us, and more than with any other Nati- 
on. The RomanLaw,and theNations that follow that Law, do bur ſe]dom men- 
tionit : and the Ergiibknow it not. But their Diſpute to the ſame purpoſe, 
is of the ſufficiency or goodneſs of the Plea,or Defenle, c5c. 


Yet we do never adhibite the term Relevancy, but to a mattet of Fadt pro- 
ven or 10 be proven, whether in the Libel, Exception, Reply, or Duply, &c. 
But when the Alledgence is only an ObjeFion, wedo not debate whether the 
Objection be relevant, As when Writs are adhibited to inſtru a Libel ab 
initio, the Ordinary will hear the Diſpute upon the Writs produced, and the 
Objections made againſt the ſame. Wherein the termsare not, That theWrits 
are not relevant, but that they #»ſiru# not, or that they are notto be reſpec#- 
ed for ſach reaſons - and the Purſuer endeavours to inforce the tame, 
and anſwer the ObjeQRions. In all which it is improper to mention Res 
lkevancy. 


The zinth Defenſe 13 upon the Competency , Whether the Suit be compe- 
tent hoc ordine, For albeit the Libel be relevazt, yet it may not be compe- 


tent. 


Exceptions,{o properly called, are not founded upon the Defe&s of the Pur- 
ſuit, but are founded upon ſome poſitive Right or Fat, diſtin therefrom, 
excluſgve thereof : and that either & a time, or for ever. Thoſe Exceptions 
which exclude the Defenſe but for a time, are therefore called Dilators : thoſe 
which elide the Cauſe for ever, are therefore called Peremptors, quia perinmunt 
ſen deſtraunt cauſam. And albeit Dilators may afſolzie the Defender ab in- 
ſfrantia ant lite, yet never 4 cauſa. And therefore ſome Dilators are more pro- 
perly termed peremptorie initantie. To make both clear by example ; in the 
moſt frequent Purſuits, as in Actions for Debts, if the Defender alledgeth that 
the Parkne cannot infiſt for payment of the Debt , becauſe the Debitor by 
his Promiſe or Writ is engaged not to ſeck the Sum for a time, or hath re- 
nounced or diſcharged Action or Sentence if the time be not very long to 
come , Sentence will be pronounced , ſuſpending execution till that time- 
which qualifies the Sentence, and is dilatory as to the execution, But ifthere 
be an abſolute PaGtion wpon the Debitor'spart de nor petendo,or that the De- 
fender hath his Diſcharge or Renounciation of the Debt, orif the Defender 
alledge Payment or Compenſation ; theſe Exceptions are peremptory, which if 
proven wHlaſlolzie theDefender for ever. And though commonly all Defenſes, 
whether they be Exceptions or Obje&ions, are called dilatory, 1t they do nor 
abſolutely determinethe Cauſe « yet it is clear what difference is betwixt an 
Exception and ObjeRion : the ObjeRion being only the alledging of a Defe# 
and Nal/ity in the Purſuit, and therefore are partes judicis, which if he do ac- 
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curately notice, although there were no Defender, he would not decern, As 
if there were an AG or $ entence craved before the Day of compearance were 
come, or if the Summons were not upon the Dayes requifit by the Law, or }. 
if the Executions were defective - in the Requiſits ordained by Law, orifthe 
Libel were not relevant, or any member thereof, or were not competent in 
ſuch a Proceſs : all which reaſons are negative, and require no further Froba- 
tion, But proper Detenſcsare poſ#tive and are not proper to the Judge to ſup. 
ply : and are not founded upon deficiency of the Proceſs, but uponſome poli- 
tive Kieht or Fad comperent to the Defender. 


Dilators muſt be inſtantly verified, and there can be no Term aſſigned for 
proving thereof. Secondly, they are notcompetent to beproponed aiter pro- 
poning of Peremptors. Thirdly, all Dilators muſt be ptoponed together, or 
| at leaitat the ſecond Calling, that they may not be drawn in length, 


| As totke firſt, that Dilators muſt be #»ſtartly verified, the reaſon is becauſe 
| they donot determine the Cauſe, and to run a courle of Probation for inſtrus 
ing aDilator, were tedious and expenſive, and not worthy of the work. 
Therefore Defenders are to prepare themſelves, and have 1n readineſs the Writ 
or Witnelles to 1nruct the Dilator , which will be received without any 
Citation or Diligence, but being inſtantly called by a Macer will be admit- 
ted. For inſtarcce,it a Tenentbe purſued to remove, and alledge, All Parties 
intereſſed are not cited, iz. his Maſter, to whom he is Tenent by payment 
of Maill and Duty before warning: this is a Dilator,and it muſt be verified i»7- 
ftanter,that thePerſon he condeſcends upon was his Maſter betore the warning; 
which may be done either by produRion of his Maſter's Diſcharges , or by 
Witneſles, if they bein readineſs. Yer in ſome Caſes a Term may be granted 
to inſtru a Dilator, as if the Defender have aSuperſedere of the Purſuer for 
a conſiderable time, or a probable cauſe for which he hath not the Writ ja 
his own hand : if he makefaith de calurmnia, he may get a ſhort time cum one- 
re expenſarum, Which is moſt fully performed without aſligning a Term 
or Diet to inſtru& the Dilator, butrepclling it as not inſtrufted, yet ſuper- 
L feding the extract ofthe Att or Decreet for ſome ſhort time,that if inthe mean 
| time he Deicnder produce the ſame, it may be received. | 


If a Dilator be ſuſtained, the Defender may extraCtthe Sentence thereupon, 
which ineffecct isan Abſolvitor from that Inſtamce, Andif the Purſuer donot 
mend the Executions and Libel before it be extraQed, he will not be heard 
thereupon till new Citation. 


As tothe peremptory Exceptions this is a Rule, that exceptio falſs ef? ommninm 
#liima. and after [mprobatzon is proponed the Detender can return tonoother 
Defenſe, unleſs it be emergent, or new come to his Knowledge. But where 
Improbation is not by Exception, but by way of A&on joynt with Reaſons of 
Reduction, the Reaſons of ReduQion and Improbation may be infiſted in 
together,aud Probation atlowed in both joyntly, or ſeverally,becauſe they are 
but two Libcls in one Proceſs, 


Whicn a Peremptoryis proponed, theDiſpute then runsfirſtupon the Compe- 
tercy thereof, and next upon the Relerarcy; both which are the ObjeFions 
agai ſt the Exception, andare not Replys. Foras the Exception is upon ſome 
Right or Fact poſitively alledged, cliding the Libel, albeit defettive in no- 
thing 5 {o 1s the Reply to the Detenſe, and the Duply to the Reply, wo 
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As to the Competency of Defenſes, the chief ObjeQion is , That ſuch an Al- 
ledgence is not receivable by way of Exceptiv» without RedaZiov. As ifany 
perſon be purſued upona Bond,and atledge Minority and Zefion, or altedge T1- 
terdiGion, or that the Bond was granted by his Predeceſlors 7# leo egritudiniss 
theſe will be repelled as incompetent. Much more, ifin any Purſuit npon a 
real Right,it ſhould be alledged to be 2 201 habemte poteſtatem. So alſo #6. 
tates fad n Claufes of Failzte , bearing that inſuch and ſuch Cafes fiich 
Rights ſho d benull, are incompetentby way of Exception, even albeit the 
Clauſe bear that the ſame (hall be null withoint Declarator : for the Lords not- 
withſtanding, will not ſuſtain the ſame without a preceeding Declarator. If 
theſe Provitions be peral, the Lords will alſo allow the Parties to purge the 
Failzie,by performance at the Bar, in the Declarator : and therefore not ſu- 
ſtain ſuch Alledgences by Exception,or by Sſpenſcor;but by ReduCtion, or De- 
clarator: eſpecially in heritable Rights,and matters ofgreat moment. Though 
in matters of [mall moment, when the Partiesare poot, they will indulge that 
favour,which is competent to them by the eminency of their Office, whereby 
they are not altogether ſtraitned by the limits of ordinary Form. For al- 
beit the A& of Parliament 1621. againſt fraudalent Alienations make them 
null by Exception, or Reply z yet the Lords do not ſuſtain it, in regard that 
no Infeftment can be taken away, without the Superiors and Authors be 


called, 


But Nwullities in I aw,whereby there is 2 viſible defect in the Solemnities re- 
quiſit to a Writor Right, which requires not the calling ofa third Party; are 
competent by way of Exception, or Suſpenfion - and in effe& are rather Ob- 
je&tions, than Exceptions. As, That a Writ is null by the A& of Parliament 
1540, becauſe it wants Witneſſes: or becauſe, the Witnefles, or Writer, orboth 
are not deſigned : or becauſe, being a Writ of importance, it is ſubſcribed by 
one Notary, and not by two Notaries and four Witneſles, 


Againſt the Defenſe of Nulhty upon the want of Witneſſes, this Reply is re- 
levant, Fhat the Writis holograph, all written and fubſcribed with the Granter*s 
own hand; which is probable by Witneſſes: not only if theyprove, Thatthey 
ſaw the Writ ſubſcribed; but if they poſitively affirm, and clearly cognoſce, 
Fhat it is the ordinaryHand-writ of the Party,: both as tothe Body and Sub- 
ſcription. Agamft which Reply, this Obje&ion is competent; That the poine 
to be proven, is concerning the Date, or time of the Subſcription: which' the 
Writ cannot inftru&, albeit it be proven holograph. Yet the Lords will ſaſtain 
theſame, if it be proven by otherAdminicles, and Witnefles who ſaw the Writ 
ſubſcribed of the Date itbears; or who faw the Writ before the time in que- 
ſtion:but ſuch Witneſſes muſt be above all exception. Aswhen a Diſcharge grant- 
ed by a Cedent,is excepted on, againſt an Afſigny 3 who if he alledge, That it 
is nall, as wanting Witneſſes, and the Detender in fortification of his Defenſe 
offer to prove, That it is hoſograph: and the Purſuer yet obje&s, Thatit cannot 
prove the Date; the Defender in fortification of his Defenſe offering toprove 
by Writs relating to the Diſcharge,orWitneſſes above exception, That they ſaw 
theDiſchargeas1t now ſtands,betore thelntimation of theAſſignation;the Lords 
will ſuſtain the Defenſe, if fo fortified, Which albeit it appear to include a 
Duply, and Quadruply ; yet it is but a complex Defenſe : ſeing as to the 
members thereof, there interyeens no Reply, norTriply,but only two ObjeRi- 
ons: which the Lords upon adviſing, might ſupply, albeit not objected by the 
Party. As if ina Reduction of a Bond againſt an Aſſigny, as being payed 
before the Intimation, or Afſfignation; if the Defender be abſent, and a ho- 
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lograph Diſcharge be produced, the Lords, if they advert to it, will not find 
the Reaſons provenzunleſs the Purſuer prove it holograph,and inſtru the Date 
thereof to be true, or at leaſt anterior to the Intimation, 


| The Nubity of the want of the Writer's name inſert, or the Witneſſes, is 
elided by condeſcending upon the Writer, and his _—_ and upon the 
Witneſſes : ſeing thereby the intent tf the A& of Parliament is fulfilled, 
which is that there may be means to improve ſuch Writs if queſtioned, 


All theſe hold not in Writs that are regulat by the Law of Nations, and 
not by the proper Law of our Country, 1n which the Confuetude of Nati- 
ons is ſufficient to aſtrut the Writ: as Bills of Exchange, Orders, Letters 
'of Advice, Accompts,and Receipts amongſt Merchants, which do require no 


ſuch Solemnities. 


And in like manner Writs not made in Scotland but abroad, ſecundum 
comſuetudinem loci, are valid without theſe Solemnities, and take efie in. 
Scotland. But the Cuſtom of that Place's obſerving, or not obſerving ſuch $0- 
lemnities, muſt be inſtructed. As Writs ſubſcribed by one Tabelliow, in 
France, and Germany; and Writs ſealed and delrwered, in England, or Ireland; 
prove,though the Writer be not mentioned, nor the ;Witneſses deſigned. 
But in theſe two Kingdoms, if the Writ bear only to be ſigned, but not to 
be ſealed and delivered; wdoth not yet prove, till it be approven by the 
Oaths and Teſtimonies of the Witnefles. 


In proponing of Exceptions,the Defender ought not to give Reaſons for 
the Competencie, or Relevancy thereof,unleſs the Judge call for them: as 
when they are not ordinary, and appear not to him relevant and competent, 
though there were no anſwer made. Otherwiſe, having repeted his Defenſe, 
he ſhould be filent, unvll be fee it the Purſuer object againſt the Competency 
or Relevancy thereof; or whether he propone a proper Reply, to elide the 
Exception,without further Debate. In which the Diſpute goes over to the 
Reply, and fo unto the Duply,untill the Point be diſculsd.The Defender may 
alſo propone ſeveral Defenſes, which, it found relevant and competent, he 
vill be heard upon all. And what he omits, that was then competent, will 
not be receivable in the ſecond In#ance, by, Suſpenſion, or ReduQion: nor 
will be admitted after Ltis corteftation , unleſs it bethen in#antly verified, or 
be emergent, and new come to Knowledge. The reaſon is,that Proceſs be not 
drawn in length, to the vexation of the People in their Rights,by perpetuat= 
ing of uncertainty of Plea. Which was alwayes uſed as neceſlary in ordinary 
Ations; and now of a great while,alſo in S»ſperſeons : the reaſon being 


alike in- both. 


. Exceptions are ſo various and many, that it isnot proper here to enume- 
rat,much leſs to explain them. what we intend by this, being but to give a 
ſhort view of the forme and not of the matter of Proceſs. It ſhall ſuffice to 
name ſome few moſt common and moſt ordinary. 


Beſides whathath been ſaid of Defenſes before, and befides the obvious Ex- 
ception ofSatisfattion, Payment, orDiſcharge,and the Perfonal/ Exception againſt 
perſons being Rebells,and ſonot having perſonam flandi in judicio;, which will 
exclude thePurſuer,till it be elided by Relaxatier,or till the Rights andProceſs 
be asſigned, for then ( it being perſonal ) it will not follow the Affigny : 
which 1s alſo competent _—_ the Defender, whom though the Purſuer hath 


called to appear, ycthe may hinder him by Horning,but cannot hold him as 
confeit 
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confeft, if he will not ſuffer him to depone: for'albeit the King's Officers 
might exclude him, yet Horning being but a civil Rebellion; it is againſt rea- 
ton,that he that provokes him to Ju ment, ſhould exclude him fromit. 
Wherem neverthelefle, Purſuers will ſometimes be ſo cruel as to crave the 
Defendertobe holden as confeſt;albeit they wil not ſuffer him to compear,and 
depone, which the Lords do not admit. I ſay, beſides theſe, there are further 
the common Exceptions of Preſcription, Renounciation, Innovation, Tranſaion, 
and the Exception re judicate, and [tis conteſtate. 


Preſcription wasonce aslarge asException,till it was appropriat to this chief 
kinde of Exception. We haye many Preſcriptions inScotland. As 1. of a Tear: 
and ſo Txtors of Lawnot ſerving themſelves within a Year, their Intereſt praz- 
ſcribes, and there is place fora Dative, 2. Of three Tears: ſo Inqueſtscan 
not be called in queſtion by $#»»mons of Error, {0 as to inferr any prejudice 

inſt the Perſons of Inqueſt after three Years. Recent Spulzies, as to their 
ſpeciall Priviledge of ſummar Proceſs, Oath in litem,and violemProfits,preſcribe, 
© Not being intented within three Years after the —_— So allo Ations for 
Houſe-maills,Servants-Fees, and Merchants Compts,preſcribe,as tothe manner 
of Probation by Witneſſes, if not intented within three years: and are then 
only probable ſcripto, vel juramento. So the Preference of the Creditors of 
the Debitor, to the Creditors of the Heir in affecting the Eſtate of the 
Defun&,by the A& ofParliament przſcribes in three years. 3. In fourTears,the 
Action of Reduction npon Mznorityand Leſion preſcribes, after the Partie's 
Majority. 4. In five Tears, the Right of any holden and repute Heritable Poſe 
ſefors,(&lo poſeſvingfor five years, )przicribes ſointhe caſeof Fortaulture,that if 
thePotlcſor be forfaulted,8: the KING ſucceed ;all other Parties Rights are ex. 
cluded, unleſs they have interrupted the Poſſeſſion, and raiſed Proceſs with- 
in five years before the Forefaulture, 5. The effect of [nfeftments of Property, 
and PoſſeſforyJudgments thereupon, preſcribe by theDetenderss poſſething ſever 
Tears, by vertue of an Infeftmentzor Tack,trom a third Party : fo that there- 
byActions for Maills andDmiies,or Removirgs,are excluded,and theDefender's 
Right cannot be taken,away but by Reduction, being clad with ſeven years 
lawful Pofefſion. 6. The legal! Reverſcon of Appriſings which did ex- 
pire or preſcribe, by ſeven years after the Date of the Appriſing.doth now ex- 
pire and praſcribe by the courſe of tex years, from the deducing thereof, 
And of Adjudications, the Legal expires in five years, it they be 
ſpecial; and if general, in ten years. 7.. Summons of Error, or Redut#ion 
ofRetowrs deduced fince 1617. do preſcribe, if the Summons benot int 
within twenty years after the Service, 8, And /aſtly,Heritable Rights, and all 
other Rights przſcribe,if not purſued, nor poſſeſſed by,during the ſpace of 


forty years. © 

The Exception of Przſcription of 40. years, is elided firſt by the Reply 
of Minority, becauſe that Preſcription runs not againſt Mirors: and there« 
fore there muſt be 40 years,belides the years of their Minority, 2. All Prax 
ſcription are elided by [mprobation, becauſe theCaſe of Falſbood isexcepted,. 3. 
The Preſcription of three years as to the quarrelling the Perſons of injure 
runs not againſt Minors, or Abſents foorth of the Conntrie. Neither doth t 
Preſcription of the Legal of Apprifings, run againſt Minors. . And if a 
Major ſucceed toa Minor, he hath a Tear after his Succeſſion to redeem. 4. 

And lait of all, Preſcriptions are elided by Interruption,in the manner pre- 
fribed by Law : whether the Interruption be by azaral Poſſeſſion , or civil 
by intenting competent Proceſs, or by legal Acts or Inſtruments, 


Renounciation is a common Exception:whereby the Purſuer renouncing the 
Right or Action, he ( or any repreſenting him,) isthereby excluded heres 
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from. Butin Real Rights, ſingular Succeſlors will not be excluded by Re- 
nounciation,unleſs there bad been a Proceſs againſt theParteRenouncer,whitſt 
he had Right, whereby the matter became [ztigiow, which is witinm mhevens, 
deſcending to fingular C ccefſors But in all Perſone{Rights,the Renounciation 
of himwho hath Right for the time, is valid, not only againſt his Heirs, but 
againſt fingular Succeſſors, | 


Innovation is alfoa common Exception;whereby any new Right is given 
not in Security or Corroboratzon,but in full SatisfaFioncf a former Right; where- 
by that former Right is extinQgand there can be neither Action nor Defenſe 
thereupon, 


Tranſaction 18 allo a common Pperemptory Defenſe : for thereby the former 
Right is either taken away in whole, or in part, and in fofar only 1s the De- 
fenle peremptory. For there can be no Transaction, ( properly ſo called, ) 
but where the Right transacted is exther innovat, or faply renounced, or - 
quit for a Sum of Mony, or an onerous Cauſe, or atleaſt abated. 


Exceptio rei judicate,is where. the ſame Cauſe now purſued, hath been 
judged before, and decerned. For there is no new Proceſs thereanent can 
be ſuſtained - elſe there could be no end of Pleas. But this Exception is eli- 
ded by ſeveral Replyes. As if the Purſuit be indeed for-the ſame effeR, but 
not ſper eodem medio: as when the Perſon purſuing, H_ as Executor tor 
aDebt,and the Defender alledging tha: the Debt 1s Heritable,be aflolzied ; if 
the Purſuer thereafter enter Heir and purſue ſuper hoc titulo, the Abſolvi- 
tor will not exclude him. And ſometimes, though the wediun be the ſame, and 
have been referred to the Defender's Oath, and he thereupon be aſſolzied; yet 
Writ afterbe emergent, that doth not infer Perjurie, or contradict the 
Oath, but proveth more nor what the Defender knew,or remembred;it will 
not be excluded by an Abſolvitor upon the Oath: eſpecially if the De- 
ponent was not poſitve, butto his Knowledge and Rewembrance. 


The Exception of Litisconteſtation 1s 'xather a ditator,than a peremgior Ex- 
ception , becauſe thereupon the Caule is not determined. But the Purfaer 
may be thereby excluded from any other Proceſs, without prejudice to him 
to infilt in that wherein lis &f# conteftate * unleſs the new Purſuit be different 
from the former, at leaſt ſuper diverſo medio, 


Alt the forefaird common Exceptions are aſwel competent by way of Reply 
Duph, Fripty, or 2nadxnptly,as by Exception; and may be libelled upon, as 
good Reajorrs of Suſpenſion, Reduion, or Declarator. | 


In all Proceſſes whatever whether in ordinary Actions, or in' RedyFrons, 
arid ſometimes in Suſpcnſions , Litisconteſtation may be made, Which is done 
when thoſe Points which are to be proven on either part, are diſcufſ'd and 
determined.as to the Relevancy, and Competencie ; and that is put to Probation 
which wilt endor carry the Caufe,for the Purſuer or Defender, according as 
the Point ſhall be proven, or ſecumbed in, Whereupon there is an A@ ex- 
traſted,dedacing the Procels, and Poims faſtained and admitted to Probati- 
on, and likewiſe thoſe that arerepelled : which doth contain the Libel, or 
Sujpenſion, the Compearance ofthe Parties, and the ProduTion,and the Diſs 
pate of all Parties compearing, and the Erterlscator of the Lords. But when 
allis inſtautl; verified, or necdsno further Probation, there is no Litiscon- 
teftation + which is ſometimes in ordmary ARions and frequently in Suſper- 
Sons and AZdveretions, whenthe Ordinary doth at once, judge the Relevancy 
and Probation” But Probation after Ettisconteſtation, mult be adviſcd by the 
wholc lords, Litis 


before the Lords of Seſſion: Ry 


Litiscomeſiation may be againſt the Defender abſent, and then the Libel 
is only admitted tothe Purſuer's Probation. Wherein, if he do cautiouſly 
libe), he will libel that which may take off the ObjeRions,competent in Law, 
againſt his Titles : as it they be kholograph, or ancient and paſt Pre- 
ſcription; that they are preſcrved by Miroritie, or Interruption , particularly 
libelling and proving thelame. Otherwiſe the Lords may ſtick to give him 
Sentence: or it by inadverrency they do,the Sentence will be eafily ſiſpended, 
or reduced , unleſs ſupplied as aforeſaid. And therefore if the Defender ap» 
pear not, the Purſuer will call for the Libel, and inſert what is necetiary 
to make it effectuall, and make Litisconteſtation, and Probation accordingly. 


When Litisconteſtation is made parte comparente, ſometimes the whole 
Objettions and Defenſes of the Defender are repelled, and the Summons 
is found relevant , and admitted to the Purſuer's Probation. Sometimes the 
Defender's peremptory Exceptions, one or more, are found relevant , and 
admitted to hisProbatron:which when they do import the verity of theLibel,the 
Purſaer is iberat from Probation thereof. Otherwiſe the Deſender propones 
his Defenſes,denying the Libel, or denying the Quanittiesand Prices libelled. In 
which caſe,by the AC of Litisconteltation the Purſuer is ordained to prove 
his Libel, and the Defender his Exceptions. For inſtance, if the Purſuit be 
for payment of a Debt, if the Defender propone his Defenſe upon a general 
Diſcharge,not relative to any particular Debt, or it he do propone Compernſati- 
on, he doth not acknowledge the Truth of the Libel , andſo he may deny 
theſame : and if he prove either of his Defenſes, or the Purſuer fail in proy- 
ing the Libel, the Defender will be afſolzied, But if the Defender propone 
an Exception of - Payment , it doth acknowledge, that the Debt was dze- and 
therefore the Purluer needs not prove his Libel, but the Defender is to prove 
his Defenſe 5 wherein ifhe ſuccumbe, the Purſuer will prevail, without fur- 
ther Probation. 


| a like manner, ina Purſuit of Sprilzre,if the Defender n_ upon law- 
ful Pognding, he doth acknowledge the Libel, as to intromiſtion with the 
particulars in his Exception; but hemay deny the reſt, or he may deny the 
Prices libelled, which therefore the Purſuer muſt prove. - Bur if the De- 
fender omit to proteſt, That he acknowledges nat the Yuantities and Prices, the 
Purſuer will not be pur to the proving thereof: but the Defenſe will be hold- 
cn as affirming the Libel. And if theDefender fuccumbe, he will not be heard 
to quarrel the Prices or Quantities libelled, for want of Probation thereof. 


As the Exception - doth ſometimes acknowledge the Libel , - and 
ſometimes not; ſo doth the Reply ſometimes acknowledge, or not acknow. 
ledge the Exception,as to the 2»antities or Prices;and the Proponer will yet 
be put to the proving thereof. - And the Dwply is in the ſame caſe, as to the 
Reply, ec. Sothat ſometimes the Purſuer will have to prove his Libel''and 
Reply, and the Defender his Defenſe and Duply. For inſtance, in a Purſuit 
for Debt due by Bond, if the Defender except upon Compenſation, 'and the 
Purſuer reply upon a Diſcharge of the Debt compenſed on, and the Defender 
alledge, That he hath right tothe Sum(wherewith he would compenſe, Jas As- 
figny, andif any ſuch Diſcharge was, it was poſterior to his [ntimation; there 
the Libel, Exception, Reply, and D»ph, muſt all be ptoven. And if the Purſuer 
ſuccumbe in proving his Libel, whatſoever be done in the reſt, the Defend- 
ET IS afſolzied. If the Purſver prove the Zibel, and the Defender fuccumbe in 
proving his Exception; albeit the vurſuer faill to prove the Reply, he carries 
the Cauſe. If the Purſuer -prove the Libel and Reph, and - the Defender 


prove not both the Deſenſe and Dyply, the Defender will be decerned. ke 
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13 The Form of Proceſs 


In diſcuſſing of Proceſles before Zitiſconteſtation, the Ordinary hears the 
Advocats on both fides debate, and if the Point be clear, according ro Law 
and Cuſtom, he decides. But ifit be dxbions or new, then he adviſeth with 
the Lords. If he decide, the terms he uſeth are, S»ſiains the Order, or the 
Title, or Libel : or otherwiſe, Suſtains the Aledgences againſt the ſame, ' Anq 
if the Libel be irrelevant, or the Title inſufficient, he affolzies ſempliciter, ox 
it libellatur, If he ſuſtain the Libel, and proceed to the Deten(e,and find the 
fame relevant; the terms are,Syſtains the Defenſe, or otherwiſe Repells the De. 
fenſe. And if he find the Reply relevant, and preſuppoling the Defenſe; then 
he repells the Defenſe in reſpe& of the Reply. And it the Detenſe did alſo ac- 
knowledge the Libel, he aſſzgns a Term to the Purſuer to prove the Reph,and 
not the Libel. Or otherwiſc,he aſſagns a Term to prove the Libel and Reply. Or 
if the Reply be clided by a Duply,preluppoſing the truth of the Reply,(as the 
former Points did of the preceeding, then he a{ſzgns only 4 Term to the De- 
fender to-prove the Defenſe and Dwply : and ſotorth of the reſt. And if he 
reſolve to adviſe with the Lords, his term is, you ſhall have the Lords Anſwer: 
which he will ſeldom refuſe, if the matter be doubtful 3 eſpecially if the 


Defender offer a Daller to be forefault, as an Amarde,it his Alledgence be not 
ſuſtained. 


Before an Interlocutor be reported, the Proceſs is brought to the Ordina- 
Ty, who peruſeth the fame, and preparesit for the Lords. And either Party 
give their 1yformations tothe Lords containing the deduQtion and favour of 
the Caufe, and the Diſpute, which they may mlarge by reaſons in their In« 


formations as much as they pleaſe : but may alledge no matter of Fa&@,by way 
of Defenſe or Reply, but what was proponed at the Bar, 


The Ordinary doth the next Day, or ſoon after, relate the Cauſe, and re- 
pete the Diſpute to the Lords, And if he find any matterof Fa& in theParties 
Informations, whichw as not proponed at the Bar, he either hearsthem again 
upon it, or he reports and ſhows to the Lords, that it was not proponed. 
And if they find any thing weighty therein, they will defire him to hear the 
Parties upon it, either 6 bes Irverlocutor, orafter, as they fee cauſe. Upon 
report ofthe Diſpute,the Points that any ofthe Lords think matcrial,are ſtated 
and ordered,and any ofthe Lordsreaſon thereanent, And if they benot unani- 
mous,the Points whereupon they differ,go to theVore. And then the Ordinary 
cauſcrhcall thePartiesin theJuter-bouſe,and reports the [rterlocutor,Cwhich ismi- 
nuted by the principal Clerk,) and declares what the Lords ſuſtain or repel. 
And immediatly after,ordains the Defender to inſiſt in his further Defenſes, or 
the Parſuer in his Rephs:and fo proceeds from Day to Nay, to newIntcrlocu- 
tors, until the Caule be fully diſcu'd, either by Decreet, arProtefation, or £i- 
ti{conte5tation. And iteitherParty haveomitted any thing,npon their application 
to him, before the Sentence or AR be extracted, while he fits without, he 
will bear then. And thereafter, if by Bill they repreſent. any. new matter of 
moment,theſame ofcourſe isappointedto come totheOrdinary,and he will hear 
them thereupon. And if he refuſe them,the Lords upon hearing of the Bill, 
if they find cauſe, will ordain the Ordinary, or ſome other, tohear it. Each 
Ordinary doth alſo order. the extending of Ads, whereof either Party gets 
a Scroll betore they beextrafted. And it they differ,che Ordinary determines 
the ſame according to the eAfinuts, -and meaning of the Londs.' In all which 


hardly cau any Party get hurt, but by their own negligence; or the fault of 
the Clerks, who if they extra& any thing unwarrantably, the Lords'wilt 
mend the ſame, even after it is extractcd. gs HY 


In 
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In difeufling of Proceſſes, it is ordinary for Parties not called, to conpter 
far their interesh ; but they will notbe heard, till their [tereſt be produced 3 
and: then they will beheard mn the ſame manner, as if they had been Partics 
in the Cauſe. There ariicth oftimes upon this occaſion, the competition of 
many Rights, which are mutually interchanged, and every one of the Parties 
admitted for their mtereſt, muſt ſee the Froduf#7ons of all the reſt, In which 
caſe, rhe Lords do frequently ordain all Parties, to produce ſuch Writs as they 
will make uſe of in the Cauſe, with Certification that they ſhall not be heard 
to produce any thereafter - which nevertheleſs extends only to ſuch Writs as 
they then have in their power. And then the principal Cauſe procceds,and 
1s either referred to ſome of the Lords to be hawd in the afternoon : or 
otherwiſe,the Ordinary ſees and compares the Produ@ions of the Parties, and 
at the calling of the Cauſe, he declares what he finds evident and clear, as to 
the Preference. And then ordereth the Partiesto diſpute, allowing the ſecond 
Right to be firſt diſpute, with that which he finds preferable 5 and which of 
them prevails, the reſt in order, to compete therewith untill all be diſcuſsed, 


and one only be preferred: or otherwiſe, ſome of them jointly,or ſome of them 
primo loco, and others ſecundo loco, &c, 


Competition of Rights, doth alſo come in by Double Poinding : and that 
either by way of Suſpenſion, or 4@:on; whereby the ſeveral Partics are cited 
to produce their Rights, and to hear and fee, it found and declared, who 
hath the beſt Right; that thereby the Parties liable, may be out ofhazard. 


The A&ion of DoublePoinding, proceeds on a fimple Summons, on fix dayes. 


The S»ſperſior is like other Suſpenſions, but that it ſuſpends the Right of all 
Parties till itbe diſcuſsd. 


This is the ordinary way of diſcuſſing of Proceſſes, by premitting thePoint 
of Jziic or Relevancy, and then admitting the Point of Verity toProbation, aC- 
cording to what is found juſt : and not till it be found juſt, for ſr»ftra probatur 

probaturs non yelevat, In the Probation, the benefit or burthen thereof 
ordinarly affigned to one Party, without joint Probation: Whereupon ari- 
ſeth the frequent Debate, Who ſhall be preferred in Probation : eſpecially 
where the Alledgences are contrary, As if one offer to prove violently ſpuik 
zied and taken away by force, the other Party alledgeth voluntarly delivered 
and taken away by” conſert; the queſtion will be, Who ſhall be preferred in 
Probation? wherein the common Rule is, That where the Defenſe is contra- 
ry to the Libel, he that is 7» libeVo is preferred. But even there, and in all 
Caſes, the moſt ſpecial and pregnant Probation is preferred. As in Spwilzies, 
the Purſuer libels violence,the Defender offers to prove lawfully poinded, which 
is contrary;yetbeing tobe proven by Writ,(viz.by the Executions of thePoind- 
7g) the Defender 15 preferred. Thereafter, the Parties are ordained part B 
ly to condeſcend on the Circumſtances, and ſometimes on the Witneſſes Names, 


that the moſt ſpeczal Condeſcendence, and the moſt u»ſuſpe ©. Witneſſes ma 
= ſpec | it =o per? > y 


But in ſeveral Caſes the Lords premitthe Probation to the Diſcuſſing of the 
Relevancy : and therefore, before Anfwer, ordain Witnefles ex officto to be ad- 
duced. And where they ſee it dubious, who ovght to bepreferred in Proba- 
tion,they uſe before Anſwer tothe Diſpute; to ordain Witneſſes to be examin- 
ed hive inde, and fach' Writs and Evidents to be adduced, as either Party. 
will make uſe of, And then they adviſe the Relevaircy and Probation u—_ 
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20 The Form of Proceſs 
and muſt not admit new Probation or new Alledgences in Fa&,competent be. 


fore the A; but the AZ before Anſwer ({tands,as anAR of Litiſconteſt ation, mn all 
Points, and hath the ſame Terms to prove, with Litiſconteſtation, 


In Ads of Litiſconteſtation, not only the Points to be proven are determin- 
ed , but alſo the manner of Probaticn : which is either by Preſumpti. 
on, Writ, Oath of partf5 or Witneſſes. Preſumptions are not put to pro- 
bation in the future, but are cognoſced in the very AQ, and inſtantly 
verified ; though from the Probation it ſelf; Preſumption may ariſe. And 
therefore the manner of Probation is ordinarly appropriat to Writ, Wit- 
meſſes, andOath of Party,and that which is preſumed,is ſaid to need noProbation, 


Preſumptions are of three ſorts , cither juris &- de jure, or juris, or judi- 
cis. Preſumptio juris & de jure, 1s that which the Law determineth and pre- 
ſumeth upon the Point of Right - which is ſo ſtrong, that it is a full eroof, 
and admits no contrary Probation. Unto which is reduced fo juris,that which 
the Law, for utilitic's ſake, preſuppoſeth to be,and holdeth to be true, though 
it be not. So the Heir 1s preſumed to be ore Perſor with his Predeceſjor, and 
the Defund's Poſſeſſion 1s eſteemed the Heir®s Poſſeſſuon, whereby whatever wag 
pollelled by the DefunR, if it was not effectually tranſmitted , is repute as 
poſſeſt by the Heir, though he exerciſe no poſyſpory att either of body .or 
mind thereanent. Moſt otour Certifications are founded upon ſuch Preſumpti- 
ons: as a Writ is improven for not produJion, upon this Preſumption,that;the 
Defender keepeth it up, becauſe he knows it is forged 3 and therefore it is 
declared to be forged. Which Preſumption doth not admit contrary Probation. 
So aPartie*s being holden as confeff*d 1s founded upon the ereſumption, that 
by his Oath, he could. not deny the truth of what is alledged. So the 
uſing of falſe Writs proprio nomine, without Proteſtation,cexpreſiing the way how 
the Uſers came by them, 15 a Preſumption of their being acceſſory to the Forgery. 


3 Preſumptio juric,is when the Preſumption is acknowledged in Zaw,but adwit- 
teth contrary Probation,.SoDiſpolitions of Moveables, Tacks,Scc.made to a Rebell's 
Bairns, Friends,orServants,are preſumed by AR ofParliament to be fraudulext, 
and to the behoof of the Rebel: yer ſo as the contrary may be proven, it any 
equivalent Cauſe be inſtructed. Inlike manner Diſpoſitionsof Lands,@&c.made 
by Perſons Bankrupt, or ſolvent, are preſumed by AZ of Par. to be fraudu- 
lent; and 1n prejudice of Creditors , without an equivalent onerous cauſe, 
And albeit in themſelves, they bear expreſly an ozerons cauſe, either generally, 
or partitularly tor Sums of Mony, or Deeds done ; yet when granted in fa- 
vour of conjun and confident Perſons, they are preſumed to be without atrae 
'onerous cauſe, arid the Rights themſelves, bearing the ſame, are nat truſted - 
albeit the contrary rhay be proven, by inſtruQting the onerous cauſe, for which 
they were granted. | 


ÞPrefumptio judicis,called alſo preſumptio hominis, isthat Preſfumption which 
1s not expreſly in Law, but the juſt DeduQion or Conſequence,admitted by the 
Judge. This Preſumption doth more eafily admit contrary Probation - and 
therefore ſuch Preſumptions are ſaid, to transfer the o43 probard:; that 1s to 
fay, they prove ſufficiently for the Adducer,unlefs the contrary be proven, in 
which caſe, preſamiptio cedit veritati, incomparifon whereot it 15 {aid to.be but 
'veri ſimilitudo, veriſimilis veritas,or conjeura, And yetit is not neceſlary, that 
either of the two Alledgences of the Parties,muſt be trye;but that. which ought 

to be, is preſumed, albeit it be not certain: according to the Maxime of Law; quod 
ineſſe debet, ineſſepreſumitur, | In 


before the Lords of Sefſda: 3t 

In all Summons andAdts, as thereisa Wif, or Command of the Jadges lo there 
ought to be a Certificatiou, certitymg what the Judge will do , if his Com- 
mand be not obeyed, as the ſting in all Procefſes, without which they would 
be lang of coming to an Ifſue, For if nothing could be done, but the churg- 
ing, denouncing, and Mcarceration of the Party, (if hewere found,,) until he 
gaveObedience, or declaring him Fugitive, or denouncing him Rebel, or Out- 
law for his Contumacy 3 litle benefit would thence ariſe rothe other Party, 
and the contumacious Party might long ſtand out. And therefore more 
expedite Certifications are invented, of which we have as many, as appoſite, 
and as effeQual as any Nation whatſoever. Of which we ſhall adduce the 


prime in{tances, 


The firſt and ntoſt general Certification is, That the Lords will proceed {9 
do Juſtice, Whereupon when Defenders appear not , they do proceeds , 
Litiſconteitation, and do admit Probation, and give Sentence, as if the De- 


fender did appear. 


The Romans had no fuch —_— n_ therefore unleſs the Defender 
were compearing willingly, or by compulſson, they could do nothing, but (in 
ſome Caſes) put the Parſuer in Poſleſſion. c 


Neither can the Engliſo give any Sentence againſt a Partie abſtnt: but if he 
campear not, they do no more, but give out an Outlawyy apainſt him, declar- 
iogthat fince he will not obey Law, he ſhall not have the benefit of Law, 
in any Caſe, As Judges in Cr:mizal Cauſes in Scotland commonly do, if the 
Defender compear not , they declare' them Fugitive, which is Ont-law; 
whereby his Eſcheat falls. But our Civil Certification 15 more and ap- 
polite - ſeing thereby the Lords in contumacious Defenders abſence; do the 
fame that they would if they were preſent. %. 
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The next general Certification is, cither in Summons or As, againſt Pars 
ties cited to give their Oaths, with expreſs certification, That if they compear 
not and depone, they ſhall be holden as confeſs*d: that is, asif they compear- 
ed and confeſſed that which js alledged againſt them, Which isa moſt »/ual 
Certification, and concludes more Procellesthan allthe other. Ir is alfo very 
i#portant, and will be hardly reſcinded : and therefore it is not ſuſtained, un- 


leſs it be particularly exprefled, and unkeſs the Party be cited byja Meſſenger 
of Aravs,and be perfonally apprebended, that ſo his contumacy may be palpable. 


The third ordinary Certification is,againſt Parties (who have intented any 
Proceſs, ) to izſe#,with Certification, Thar if they infiſt not they ſhalt never 
be heard thereafter, Which is of greatuſe; for thereby Defenders put them- 
felvesto certainty,and are not obliged {till to attend the motion of thePurſuer, 
who may readily wait his opportunity of the infancy, or evil condition of the 
Defenders Heir, and inſiſt againſt him when he is leaft abletodefend himſelf; 
and lettmg,theProceſs fleep,may fo continue it, wereit never ſolong.In oppoſi- 
tion whereof, either this Certification,or a Declarator ofRighr may be intent-* 
ed by theDetender,to determine theCaufe,whilſt he finds himſelfina capacity, 


There is another Certification in the caſe, when the Lords by 
hearing any Debate , do before arfiver , ordain the Writs by which 
either Party will prove what they havealledged, to be produced; with cer- 


tification, That they ſhall not be heard therewpor thereatrer:and that their Al- 
F kedgence 
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ledgence ſhall be holden as »ot propored. And more generally, at the entry of 
ſeveral Cauſes ,. eſpecially in the Comperitign of many *arties, and many 
Rights, the Lords ordain all the Parties to produce fuch Writs asthey havein 
the Cauſe, with certification, That they ſhallnot be heard thereafter. Butin 
regard the Terms of Production arenot granted ſo frequently, and fo large ag 
1n- other Caſes ; the Lords do extend the Certification no turther, than as to 
ſuch Writs as the Parties have in their hands, the time of the Certification. 
Whereupon they do ſometimes ordain the Parties to depone,and itnot, ifany 
Party produce and alledge upon a Writ, not produced betore the Cerrtificati- 
on was admitted z if the Certification be _—_ againſt the ſame, it will be 
rejc&2d. But if the Producer offer to make faith, he had it not the time of 
the Certification, it will be admitted, 


Sometimes no particular Certification will be expreſt,but the A& bear,}V/zh 
Certification, &c. Aug theeffeR thereof 1s, that the Lords do admit thereupon 
ſuch Certification asisjuſt,and ordinary inſuch Caſes. But if there beno ordi- 
nary Certification in ſuch Caſes, the Act isineffeftual. Asalloother As whe- 
rein, through negligence, noCertification is expreſlt; unleſsthe fulfilling the De- 
fire ofthe A& concernthe Purſuer. In which caſe he will get no Proceſs, till 
he fulfil the ſame: whichis equivalent toCertification, | 


In ſtead of Certification,theLaw ſometimes allows Proteſtation:which differeth 
fromCertification in this,that theCertification which is expreſt inthe Summons, 
or Ad,beſides that which is not ordinary nor proper to be ſo inſert,is ſometimes 
admitted by way of, Proteſtation. And albeit it be free for every Partyto pro. 
teſt for what he pleaſeth,yet only a few Proteſtations uſe to be admitted; ſuch 
as Proteſtations at the inſtance of Defenders,upon theſhort Copres of Suſpenſions 
or Summans:wherein albeit there be no Certification; That if the Purſuer com- 
pear not to.infilt the Defender ſhall be freed fromthe Inſtance;yet the Defend- - 
er*s Proteſtation, as being juſt and ordinary, isinſtantly admitted,as effettually 
as ifthere had been a Cerrification iri the Summons, That if the Purſuerdid nor 
infiſt, he ſhould fall from that Inſtance. 


Such is the Proteſtation lately introduced in favour of the Purſuer, whereb 
upon the/argeCopyof the Summons,it the Defender refuſe to produce the Procel, 
the Purſuer proteſts, That the Copy may be holden as a Principaliand that rhe 
ſame may be holden as inftruFed.,and prover, and Decreet pronounced. Which 
Proteſtation the Lords admit,in reſpe& of the Contumacy of the Defender's Ad- 
vocate, who refuſeth toproduce the Purſuer's Proceſs, 


Such alſo is the Proteſtation of the Purluer after Probation,at the Concluſion 
of the Cauſe, whereby when the Defenderhas produced hisW rits, or Witnelles, 
conform to the Act of Litisconteſtation; he proteſts, That he may be admitted 0 
produce no more,and that theCanſe maybe holden as concluded: which Proteſtation 
the Ordinary admitteth, whereby the Cauſe is concluded ; and neither Party 
can uſe farther Probation regularly, So the Lords will adviſe whether the 
points whereupon Litiſconteſtation was made, be proven, or not proven. 


' In other Caſes either Party may proteſt what they pleaſe : but their Pro- 
tcſtation receives no preſent Anſwer. The greateſt uſe it hath is, that it be 
not preſumed thoſe who proteſt, do acquieſce by their ſilence + 14m qui ſr- 
let cor;ſentire videtur, And therefore when one of the Parties makes any ſuch 
Proteſtation, the other Party uſeth ordinarly to proteſt i» the contrary: and 
there is no. Anſwer given to either of their Proteſtations: but they uſe to be 
mſcrt, unleſs they be clearly contrary to Law 3; inwhich caſe they will not be 


futfcrcd to be inicrt, As if the Parties ſhould proteſt, at the Sentence of the 
Lord: 
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Lords, for remede of Law, or ſhould proteſt, That the Þ.ords ſhould not pro; | 
ceed; thele, being againſt their ſuprewe Juriſaiion, will not be inſert :+ but 
other Proteltations will. , As if any Reaſon of Suſpenſion be repelled, as in- 
competent in a Suſpenſion ;, the Suſpender may proteſt, The ſamemay be with- 
out prejudice to him to uſe RedeFior. Or it any Defentc be repelled, as in- 
competent in the. firſt Inſlance ; the Defenders may proteſt, That it be without 
prejudice to them, to make uſe thereof in the (econd Inſtance, by S#/penſion, Gr 
Redudion. Or ttany Right be reduced, or redeemed ; the Defenders may 
proteſt, That it be without prejudice to them of any other Right, whereby 
they may brook theLands, or thing in controverſy. W hich, is eſpecially done 
when the Lords do not expreſs in the Sentence ſuch Reſervations, as oftimes 
they doz and though they be omitted they areimplyed in the nature cf the 
thing. Butleaſt the ſflence of the Parties might import, they pretend no fur- 
ther, they may for their further ſecurity protelt, 


Proteſtations are only competent, where Certifications, Defenſes, Replys, 
or Duply's are not competent, And- therefore Proteſtations upon Copres as 
aforeſaid, and at the Concluſion of the Canſe, and upon incompetency of Defenſes, 
Replys, Duplys, &c. are only competent. For if theſe other were compe- 
tent, Proteitations were neither proper, nor effe&tual. As if when the De- 
fender*s Defenſes, or ſome of his Reaſons of Suſpenſion are diſculs'd z if Proce- 
ſtation were made, That the Defender might be heard. upon other Defenſes, 
or upon the Reaſons not diſcutled 3 this Proteſtation, albeit inſert, would 
"wide 2 effec, becauſe contrary to Law, which obliges all Parties to propone 
all the Defenſes and Reaſons, that they have, before Litiſconteitation, And 
therefore in the ſecond Inſtance, zew ones are repelled, as competent and onnit- 
ed. So that to proteſt for liberty to ozzit, or add 1n,a poſterior Inſtance , is 
againſt Law : and thoſe Alledgences being competent: in the firſt Inſtance, 


ought to be proponed,not proteſted for, 


Proceſſes come in before the Lords in the ſecond Inftance, by Advocation or 
Suſpenſcon: and both in the firſt and ſecond Inſtance by Reduttion. For Re- 
duQions of Decreets or As are in the ſecond Inftance : but Redu&ions of 


Rights, whereupon no Decreet or Sentence hath followed, are in the firſt 
inſtance, Of theſe therefore in order. 


 Theoriginalof Advocations isthis. Of old, Parties were allowed to appeal 
from inferior, to ſuperior Courts, when they conceived themſelves to have 
gotten wrong, which was called Falſing of Doows, And o there lay an« Ap- 
peal from Barons to Sheriffs, and from Sheriffs to the Kings ordinary Conn- 
cil , in whoſe place the Colledge of Juſtice ſucceeded , and the Senators 
of which are therefore deſigned Lords of Council and. Seſſion , from whom 
there is no Appeal to Kirg or Parliament. By theſe Appeals, Proceſles did 
ſtop, till the Appeals were determined or deſerted. And the Superior Court 
to which the Appeal was made, did firſt determine the Appeal, whether. bexe 
vel male appellatum. The Cauſe was remitted to the Judge appeall'd from, 
unleſs the Appeal were ſuſtained; in which caſe theJudge appeall'd unto, pro- 
ceeded in the principal Cauſe: as is yet accuſtomed in moſt Nations. .. But Ap- 
peals have been of a long time excluded in this Kingdom in any Caſe , and a 
far better Remedy introduced in their place, by Advocation. . For by A yÞ 
Procefles were (topt,at the option and fancy of private Parties, which a not 
but Increaſe animoſity and clamour. Ply 


2 Ad- 
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Advocations proceed upon Supplicationto the Lords, containing the ſpecial 
Reaſons for which the inferiorJudge is incompeters,aneqnal orunjaſt:and conclu- 
ding that therefore theCauſe ought to'be advocat,or called from him,and deter- 
mined by theLords,or other competent and unſuſpetJudges.W hichSupplicari- 
ons donot paſs of courſe, but are ſpecially adviſed by the Ordinary upon the 
Bills, who confiders not only the Relevancy of the Reaſons of - Advocatiog, 
but the Inſtru#ions thereof, For ſeing the Party complaining, hath another 
Remedy, by Suſpenſ6on,and ReduGion; Advocation is notto be granted,unleſ 
the Reaſons be not only relevant, but inſtructed. In which the Teſtificates of 
| known Perſons of Reputation, will be ſufficient to obtain Advocation, though 
not to determine the Cauſe. As if the Defender alledge , That he is nor 
within the J»riſdiFior, or that the Judge 1s of ſuch relation to the other Par- 
ty, or that thereis open enimity betwixtthem - and in all Cafes of difficulty, 
the Ordinary adviſeth with the Lords. Andif any Party appear, he will ger 
a ſightof the Bill of Advocation, and be heard thereupon : and oftimes the 
Lords will warrant the Reaſons of Advocation to be diſcuſs'd upon the Bil, 
and ſometimes the principal Caule, 


The Lordsdo ſometimes prohibite any Adyocarion to psſs , but is prejen- 
tia , during the fitting of the Seſſzo , or by three Lords met together in 
Vacance, eſpecially near thecloſeof the Seſſion : that Juſtice be not delayed, 
or the inferior Judge diſcouraged, or prejudged. 


Theſame Reaſons, that were of old for Appeals, axe now for Advocations. 
Asfirſt , Thacthe Cauſe belongs nat to the inferior Court's Juriſdiftion - as 
when Cauſes are advocat from Commillaries, as not being covſeſtorialz or when 
any inferior Court is proceeding to determine Declarators of Preperty,orother 
important Rights, or the Competitions or Nullities thereof, Secondly, When the 
Complainer is not within that Judge's Juridi&ion,but hath his Domicile and 
Reſidence elſewhere. Thirdly, When the Complainer is exempted fram that 
Judge's Juriſdiction, or hath the prizifedge of Advocation by Office, ( as the 
members of the Colledge of Juſtice have by Statute, becauſe of their atten- 
dence on the Seſſion.) And ſometimes upon groſs equality and Injaftice, 
Exemptions are granted to the Perſons injured, not to be conyeenable he+ 
fore that Judge. Fourthly, If the Judge be nearly related to the other Party: 
whereat the Degree is not determined, but in arbitrio judiczs, It is certain 
if he be Father, or Brother to the Party, he may be declined - and if he repel 
the Declinator, Advocation will be granted, both upon Incowpeteucy and Iai- 
quity. For by AR of Parliament , the Lordsare declined , if they be of 
any of thoſe Relations ro the other Party. Fifikly, If the Judge be 
a Party, or have any iterei# in the Cauſe. Saxthly, If he have ſhowen any 
malice, or enmity again the Complainer. Severtbly, If he have committed 
any hniquity, by repeliing any relevant or competent Alledgence, or ſuſtaining 
that which 1s urelevant, or incompetent, againſt the Complaizer. 


Theſe,or like Reaſons ofAdyocation, being found relevant, and inſtructed; 
Letters of Advocanion are paſt'd under the Signet. commanding the inferior 
Judge to procced no further, but to ſend the Proceſs and all that hath been 
done therein,tothe Lords: for which a Term is aſhgned. Which being paſt, 
the Purſuer of the principal Cauſe, and Detender in the Advocation, gives in 
to the Clerk a ſhort Copy of the Advocation , and craves Protestation and 
Remit : which 1s admitted of courſe by the Clerk, if none compear to p10- 

| duce 
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duce the Advocation. But if any appear, ſome Dayes after are aſſigned to 
him to prqduce,which ismarked by the Clerk upon the Copy: and being agai 
called, with certification, That if he do not then produce, ar dec will be 
admitted, and the Cauſe remitted to the jnferior Judge; at that time, if he 
produce not, Proteltation will be admitted. 


Ls 


If the principal Advocation be produced, the ſame is given up to the De- 
fender: againſt whom, it he donot return it within four D ayes, together with 
the Clame before the inferior Judge, Proteſtation is admitted. Bur jf he re- 
turn it, the ſameis inrolled in the Rolf of Advocations, according to the Date 
of the Return. And when it comes to be called by the Ordinary, the Pur- 
ſuer of the principal Cauſe produces his Clame,with the Copy of the Advoca- 
tion,which wasreturned; and craves Proteſtation,and Remit:which(if the Raiſer 
of the Advocation do not compear, or infilt not inhis Advocation ) is according- 


ly granted. 


\- But if the Raiſcrof the 4dvocation compear, and inſiſt, the Advgcate for 
the Purſuer ofthe Principal Cauſe, doth briefly relate the Cauſe, and before 
what inferior Court it was purſued, and craves it to be remitted : and the Ad- 
vocate for theRaiſcrofthe 4dvocation, repetes his Reaſons of Advocation, for 
which healledgeth the Cauſe ought to be advecat to the Lords; which ſtand 
mainly in the Points before adduced. 


The Reaſon of Advocation, uponIncompetency of the Judge, is moſt ordinary: 
and that either in regard of a perſonal Priviledge of the Party conveencd, as 
in the caſe of the Members of the Colledge of Fuſtice, who by A of Parlia« 
ment have the — that they may advocat their Cauſes from any infe- 
nior Court, to the Lords 3 or iN m__—_ of the matter : ſo no inferior Judge is 
competent to diſcuſs the Nu/ities of any Right,neither are they comperent to 
Declarators of Eſcheat,and ſeveral other AQtions.TheReaſon of Incompetency may 
alſo be founded upon the parties not being within the JuriſdiFior, 


All rheſe Reaſons of Incompetency are elided, by the Parties compearing 
and proponing any Defenſe, except it were a Declinator, For by proponing 
any other Defenſe, he acknowledges and homologates the Authority of the 
Judge - and therefore cannot queſtion the ſame, upon the point of Incom- 
petency. 


Butif the Incompetency ariſe upon the matter in queſtion, whichdid not 
not appear at firſt, but appeared thereafter,upon the Debate of the Parties z as 
if the Cauſe dipped upon the diſcuſſmg and competition of different heritable 
Rights; or if there ariſe a Debate upon the Nallity of any Right : in theſg 
Caics, compearance,and acknowledgement of the Hadtoriry, will not exclude 
the Reaſon of Advocation, 


The Reaſon of Adyocation upon ſ#ſpition of the Judge , as too much in- 
terefſed in the one Party, or too much unfriend to the other ; ſtands much 
in the arbitrement of the Lords : the preciſe Degree of Conſanguinity or 
Athvity, or the aCts of Enmity, not being determinat in Lany, . And it is the 


ſame in the caſe where. there are more Judges , and the Reaſon meets but 
with ſome of them or only with the Deputes,orſome ofthem, or only with 
the Clerk. 
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When the Reaſons of Advocation are dubious, ſometimes the Purſver' of the 
principal Cauſe, and ſometimes the Ordinary,will offer to the Raiſer of the 
Advocation, to advocat of Conſent ; provided the Purſuer of the principal 
Cauſe, will diſpute the Cauſe inſtantly , or otherwiſe will difpute the fame 
withont further ſight of the principal Proceſs,or extrafting an A& of Adrocg. 
tion. For when otherwiſe theParties advocat of Conlent,they are todo it when 
the Clerk calls : and there muſt be an AR extracted upon the Cofent, 


If the Cauſe be advocat upon the Relevancy ofthe Reaſons, the ſame muſt 
be inſtantly inſtructed : and if they conſiſt 2» faFo, as the Reſidence of the Par. 
ty, the Affinity or Enmity of the Judge; the Raiſer of the Advocation ought 
either to have Witneſles inſtantly ready to prove, or at leaſt Teſtificacts of 
Perſons above exception, and known to the Lords, For there the queſtion 


is not, for deciding ofthe principal Cauſe. 


Advocations are hardly ſuſtained , after  itiſconteſtation before inferior 
Courts, unleſs it be upon the Reaſon of [niquity, which is alwayes fuſtain- 
able , and doth ſometimes with one breath, determine both the Adyocation 


and principal Cauſe, 


The Cauſe being advocat, eitherof Conſent,or by Authority of the Judge, 
the principal Caule advocat, being ſeen by the Railcr of the Advocation, 
( thereby become Defender of the Cauſe ) together with the Act ot Advo. 
cation extra&ed ; then it comes in as an ordinary Caulc, in the firſt Inſtance, 
But the Defender will be reponed, and heard upon any Defenſe, which was 
unjuſtly repelled to him, by the inferior Court, and upon any other he pleaſ- 
eth: becauſe one being unjuſtly repelled, he was not obliged to propone 
any furthers 


ne order in diſcuſſing of Suſpenſions 1s thus. The Charger againſt whom 
the Suſpenfion 1s obtained, after the Day of compearance m the Suſpenſion 
is paſt, gives a ſhort Copy of the Suſpenſion to a Clerk, and cauſeth call it in 
the Outer-Houſe, It none compear for the Sulpender, Proteſtation 1s admit- 
ted of courle. 


If an Advocate compear for the Suſpender, then the Clerk aſligns a ſhort - 
Day to him to produce the principal Suſpenſion: and at thar ſame time the 
Charger may give him out the Charge,being the Decreect, or Sentence, obtain- 
ed. The firlt Diet being come, the Clerk calls the Copy again, and aflignsa 
ſecond ſhorter Time, with certification, That if he produce not, Proteſtation 
will be admitted, And then calls the third time, and if the principal S$uf- 

nfion be not produced , with the Charge ( if it was given out 1n time ) 
Proteitation 1s admitted. All whichis marked by the Clerk, on the back of 
the Copy, and being put in the M7xnt-Look and read, it may be extracted the 
ncxt Day, Bur during that time, the eroduction of the Principal, with the 
Charge tothe Party , Clerk, or Keeper of the Minyt-Book, will ſtop the Pro- 
tcſtation. The which order 1s allo uled for gettirg back of Advocations, and 
ſeing the principal Cauſe, if itbe given out whenthe Copy 1s firlt called. 


The Charger's Advocate, at the giving out of the Charge, writeth on the 
back rhereoi, the Dy that 1t was grzez ont, and ſets his name thereto: and is 


not oblized to receive the Sulpentton, unletsthe Suſpender mark on the pro- 
ccls 
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ceſs, That he hath ſeen and retwrred the ſame; but may take out his Proteſtation, 
as if the Principal were not produced. 

According to the Date, of the Return of the Charge, the Suſperfſion is i»- 
rolled; and when it comes to be diſcuſs, the Caule being called, the Charger 
produceth the Copy marked by the Clerk, as aforc{aid,and thereu,pon craveth 
a Proteation from theOrdinary,which he obtains, if the Suſpender s Advocate 
produce not. Yet fometimes,the Charger's Advocate will hold the Capy for a 
principal, and the Suſpender w1ll repete his Reaſons of Suſpenſion : which though 
they be not admittable upon a ſhortCopy,in (tri torm,(becauſe allReaſons of 
butenfon, both principal and eked, ought to be ſet downin Writ, and given 
to the Charger to ſeez ) yet frequuntly, the Charger will rather diſpute the 
Cauſe, than take a Protcltation, which 1s eaſily ſuſpended again : and there» 
fore will anſwer to the Reaſons, as verbally repeted, 


But if the Suſpender compear, and the Charger do not infiſt, he may pro- 
duce the principal Suſpenſion, and crave the Letters tobe ſuſpended ay and while 
the Charge be prodaced - which puts him i t#to, that no Proteſtation can be 
taken upon the Copy, till the Charge be produced, Yea, if the Suſpender 
extra and produce the Charge, and refer his Reaſons to the Lords; they 
- will adviſe the ſame : and if they find the Reaſons relevant, and proven, will 
ſuſpend the Letrers ſppliciter. In which caſe, the Decreet of Suſpenfion is 
as other Decreets iz abſence ; and may be reduced upon a Summons of Re- 
duRion : wherein the Lords will reconſider the Reaſons,and hear the Par- 
ties debate thereupon; and may recall what they formerly did, albeit ſ#- 
per eiſdem deduis : which they cannot do in Decreets upon compearance. 
But when the Defender is abſent, the Lords do not lo accurately conſider 
theCauſe, ſcing there is a Remedy: and likewiſe becauſe, albeit they find the 
Reaſons relevant, as before 3 the Party may clide the ſame by relevant An- 
{wersand Duplys, 


If the Charger compear, and alſo the Suſpender, and the principal Suſpen- 
fion is produced; then the Charger doth briefly repete his Charge , or De- 
creet ſuſpended, and declares what he infilts in. Andif there be any thing 
general, he uſeth to give in a Condeſcerdence in writ, at the beginning, to be 
ſeen with the Charge 3 which theretore is called the jpecial Charge. And if 
the Charge havein it many Members, hedeclares what Points he ifiſtsin pri+ 
moloco: and it he do not, the Suſpender may infiſt upon any ReaſonofSuſpen- 
fion he pleaſeth, againſt any of the Points. 


The Suſpender in repeting his Reaſon, ſhould condeſcend by the number, 
what Reaſon it is 3 and whether it be [belled or eked. For Suſpenders may 
add or eke to their libelled Keaſors, itthey will. So that if the Reaſon they 
repete, be neither eked nor libelled, in ſtrit form, it may be repelled : or if 
the cked Reaſon hath not been at firſt produced, and ſeer, with the Suſpenfi- 
on, it oughtnot to be received. Yet many times the Ordinary will indulge 
that favour, and cauſe the Charger either anſwer it inſtantly, or take it upnill 
a Day, to ſee: which he may do, without expungingof the Cauſe out of the 
Roll; but may call the Cauſe again atthe Day appointed. And ifthe Charg- 
er hath (cen the Reaſon, may proceed. 


Inlike manner, Reaſonsof Suſpenſion ought to be inſtantly verified by Writ, 
unleſs they be reterred to the Partic's Oath : in whichcaſe, theCharger's Pro- 
G 2 | curators, 
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curators, to haſten the Proceſs, will take a Day to produce the Charger to give 
his Oath. Burt if the Reaſon of Suſpenlion be founded upon a Writ, which is 
not the Suſpenders own Writ ; as when Cautioners ſuſpend upon Diſcharges 
granted to the principa] Debitor:the Suſpender will get a Term #0 prove; as he 
will, whenthe Reaſons of Suſpenſion confilt 3» faFo,and are to be proven byWit- 


meſſes. 


The firſt point of Debatein Suſpenſions is, upon the Relevancy, and Verifica- 
tion of the Reaſons, The next point is, upon the Competercy of the Realons, 
For many Reaſons are competent by way of Reduction, that are not compe- 
tent by way of Suſpenſion 3 becauſe Suſperifion ſtops the F xccution of a 
Decreet already obtained.- and therefore the Execution thoul4 not be delay- 
£d, except upon Reaſons relevant, and a ſhort Probation; bur the Execution 
oughit to proceed. And ifthe Decreet whereupon Execution paſs'd, beredu- 
ced ; all that hath been taken away by the Execution, will be recovered, 
So a Reaſon upon Minority and Leſor,is not receivable by way of Suſpenſjon, 
but by ReduRtion. Neither a Reaſon upon Inbibition,” Interdiion, Iniqui- 
ty, Nullity or upon any Clauſe irritant, not being declaxed; (albeit it bear 
to take cfte& without Declarator ) except in few Calcs, 


If the Reaſon of Suſpenſion beſuſtained,then the Charger propones the An- 
wer to the Reaſon 3 which is ſo termed, tq difference it from Defenſes pro- 
poned in crdinary AQtions : becauſe the Reaſon of Suſpenſion is a Defenſe in 
the principal Caule, and the Anſwer is a Reply thereto. The Anſwer being 
proponed, is firſt debatedas to the Relevancy, and Competency thereof : but it 
needs not be inſtantly verified, becauſe the Charger may delay himſelf, Ma- 
ny thingsarenot competent by way of Anſwer, which are relevant : as upon In- 
terdiclions, Inhibitions, Minority, and moſt Nullities, and Clauſes irritant, and 
Failzaer; which require ReduGion, But if the Suſpender have a ReduGion, 
and will hold the Produ@ion thereof ſatisfied ; he may repete the Reaſons by 
way of Anſwer, if coincident with his Reaſons of Suſpenſion. If the Anſwer 
be ſuſtained, the Suſpender may propone his Reply, which doth not confiſt in 
any Alledgence againſt the Relevancy orCompetency of the Anſwer 5 but 
in ſome diſtin Writ, Clauſe, or Fact, eliding the Anſwer, in the ſame way 
as the Anſwer did clide the Reaſon : and fo the Charger infiſts in his Dy- 
ply, and the Suſpender may inſiſt in his Triply, and the Charger in his Gaa- 
drup ly, &C, 


Albeit the Suſpender be obliged to verifie his Reaſonsof Suſpenſion inſtant- 
ly, yet he needs not inſtrutt his Reply : becauſe that ariſeth upon the 
Charger's Anſwer, and he will get a Term to inſtru the fame, or his 2»a- 
druply. | 


Some Reaſons of Suſpenſion, do not conelude to ſuſpend the Letters ſimpli- 
cer, and fo take away the Decreet ſuſpended for ever, butto ſuſpend the ſame 
for a time; and then the Decreet of Suſpenſion bears, The Lords ſuſpend the 
Letters ay and whil:, &c. Otherwiſe ( when the Reaſons conclude ſo,and are 


ſuſtajned ) The Lords ſuſpend the Letters ſimpliciter, 


It in diſcuſſing the Suſpenſion, there be nothing admitted to be proven in 
the firtwre, then the Decreet of Suſpenſion follows : which is the common name 
both ot Decreets in favour of Suſpenders , and of Decreets in favour of 
Chargers, whereby the Lords find the Letters orderly proceeded , either 


ſt mpl;, 
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ſimply , or ay and while (ach a thing be done. And ſometimes the Lords 
ſuſpend the Letters for a part, and find the Letters orderly proceeded for 
the res?, / 


If any Point be admitted to be proven.cither of the Reaſons of Suſpenſion, 
Reply , Duply , &c. whether it be in favour of on of the Parties on- 
ly, or of both , when they have different Points to be proven 3 - then 
Litisconteſtation is made , and an AQ muſt be extraged , which is an At | 
of Litiscontef#ation. But ordinarly in Suſpeafions there is a preſent De- 
CIEET, |; 


In all Red»@ions there are ſcveral things different from ordinary Proceſ- 
ſes: for thereby Decreets, Ads, or other Rights are craved to beTeduced or 
reſcinded either upon Nyllities therein,or upon Reaſons i» fats, or other Rights 
eliding the ſame,albeit of themſelves they be not null. So that whatſoever is 
competent as a reaſon of Suſpenſion, 1s much more competent as a Reaſon of 
ReduGzon:albeit many things be not competent by Suſpenfion,which are com- 
petent by Reduftion. And therefore when that occurrs, Suſpenders uſe with 
the Suſpenſion to raiſe a Reduction, that when the Suſpenſion comes to be 
diſcuſs'd, thoſe things that are not competent by Suſpenſion, may yet be.re- 
ceived in the Suſpenſion, becauſe of the Reduttion. Eſpecially if the Re- 
duction be ſeer,and thePurſuer hold the produ@ion ſatisfied by the Charge. Then 
repeting his Reaſon of Suſpenſion and ReduQtion as coincident, he will get 
the ſame Termsin both. Burt it he will not hold the production fatisfied by 
the Charge, then he muſt debate the Reaſon of Suſpenfion alone: and ifthey 
be not found competent, and ſufficiently inſtructed; the Letters will be found 
orderly proceededin the Suſpenſion,reſerving the ReduF#ion as accords, Andif the 
Reduction be ſeen , and be probable to be ſoon ready, and upon relevant 
Grounds ; then the Decreet upon the Suſpenhon will be ſuſpended to beex- 
trated for atime, that in the mean while the Zuſpender may infiſt in hisRe- 
du@ion : which ſometimes is prorogat upon Supplication as the Lords ſee cauſe. 
And when the Decreet of Sfpenfion 15extracted, if there be Reduction de- 
pending; the _—_— doth oftimes obtaina ſecond Suſpenſion, that he may 
conclude his ReduQion , but the giving or extracting the ſecond Decreet of 
Suſpenſionis ſeldom delayed upon a ReduRtion, which was either not riſed, 
or not ready, the time of diſcuſſing the firſt Suſpenſion, 


In ReduQions the W:!! commanding the Defender to be cited, is put in 
the firſt place 3 and then the Writs called for to be reduced, inthe next : and 
laſt, the Reaſons of Reduction, ( which with the Writs called for, are left 
blank ordinarly at the raiſing ofthe ReduQion , and filled up afterwards, be- 
fore it begiven out to be ſee ) containing ſuch Reaſonsas the Purſuer knows, 
relating in partic#/ar to the Writs called for, and ſuch other general Reaſons 
as commonly may be alledged againſt any Writz as wanting Witneſs, orthe 
Deſignation of them, or wanting the Defignation of the Writer, or being 
vitzat 1n the Date, or other Subſtantials ; which are libelled, mainly , to 
compell the Defender to prodace : becauſe he is obliged on—_ no Writ, 
but ſuch againſt, which there is a Reaſon hbelled But after the Writs cal- 
led for are produced, the Purſuer uſeth to cut the Summons , and to 


libel ſuch Reaſons as he ſees thence emergent : whereupon the Diſpute fol- 
lows. 
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30 The Form of Proceſs 
But becauſe Certifications upon Redudians alone, do only conclude the 
Writs called for, to be reduccd ay and while they be produced, which will be 
ſufficient until the Decreet of Redu@ion be reduced, and till in the Redy- 
&ion the Writs reduced, be produced, ( for till that time, no uſe can be 


made thereof , agaim(ſt that Right whereupon they were reduced ; ) -arjd 
becauſe the Certification m Iwprobvattons 1s far more abſolute, and itrong, bear- 


ing That the Writs called for ſhall make mo faith in Judgement, but ſhall be 
repute as falſe and fenzied, becauſe they were not produced, therefore in 
the ſame Libel, ReduGion and /mprobation are tf y joyned , whereby 
all the Writs called for, have a general n of Falſhood libell:d againſt 


them. Which Reaſon of Falſhood may not be erked in the Reduction, but 
the Improbation maſt be libclled upon a Bill paſs d withthe concourſe of His 
Majeities Advocat as nerimine falſs. 


The calling upon the Copy of ReduQtions, and obtaining Proteſtations by 
the Defender , is alike as in other Procels. And when the Purſuer com> 
pears, if the Detender be abſent, the Clerks calling the Summons of Redu- 
Gion, do admit Certification of courſe : and if compearance be made, the 
Reduction with the Titles, Grounds, and Inſtructions thereof, are given out 
to the Defender's Advocat. And if they be not returned in due time, the 
Purſuer cauſeth call upon the large Copy, to reproduce the Proceſs, againſt 
ſuch a Day, and then afhgns another Day , with Certification ; and then 
admits Certification, Which may be extra&ed within twenty four Hours 
after it 151ead mn the Minute-Book, unleſs the Proceſs be reproduced. And 
that Decreet 1s the ſtrongeſt of any of that kind, becauſe Decreets of Cert 
fication in Reductions and Improbations, require no Probation, but are gran- 
ted upon the contumacy of the Defender , who refuſeth to produce. And 
therefore that Certification is imtended to force them to produce, fince 
otherwiſe the Right will be redwced and zzproven, and be holden as falſe and 
tenzied. | | 


When ReduRtions are feen, returned, and- inrolled, at the calling there- 
of by the Ordinary, the Purluer's Advocat doth ſhortly relate his Title, and 
the Wruts he calls for to be reduced, and improven gererlly, or particularly, 
and then craves Certification contra nor produces. The Defender's Advocat 
may alſo relate the Cauſe, and doth then propone his Defenſes againſt the 
Executions, the Purſuers Title , or upon the Intereſt of either Party, or al- 
ledgeth, That all Parnes interefled are not celled; and wurgeth the Purſger 
particularly to corideſcend on-the Writs called for, and debates whether he 
hathinterelt by his Title produced, to call for them, either for reducing, or 
improving of them, Where thereartſeth many important Debates, which be- 
ing difcufs'd, the Defender takes a Term to produce, and ſometimes the Ferm 
is atligncd Referving al/ the Defenders Detenſes agarn(t the Jatereſt of the Par- 
ty, and the Alledgences againſt the ProduGion:; ' whhch Reſervation continues 
ti} all-rhe Terms of Production be run. And when Certzftation is granted 
contra non prodntFa, '1f the Defender produce' any ching, - he wilt then be heard 
todifpute. Why he ought to-produce ro fzrther? and that not only from the 
Intcrelt of the Purſer , whereby he cannot call for atty other Writ thani 
wit is produced' ; bt alſo upoti'the Ground, That the Defender hath pro- 
dared "Wffriently , to exclude all» Rights' produced” by the Purſuer. In 
which Caſe the Lords will ſomerimes hear the Parties debatetherr Rights, even 
before the Produttion be cloſed : albeit it be more ordinary, and regular, 
that the Detender thonld produce Whit he can upon his hazard, and Certi- 
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fication ſhould be granted againſt the reſt. So that all the Writs whereby 
- the Defender can defend himſelf , being in the field , the Diſpute may be 
clear, andintire: which otherwiſe may be drawn out into a yery long endu- 
rance, Seing the Defender, if it be found that he hath, not produced ſuffici- 
ently, may {till drop in one fingle Writ, and renew the Debate thereupon, 
and alledge he hath now produced ſufficiently, and make as many Diſputes 
as he hath ſingle Writs, contrary to the intent of this kind of Proceſs, which 
is to foxce Detenders to produce all they have, before they begin to Diſpute. 
But the Defender will not be heard after the firſt additional ProdutFion, be» 
fore Certification: but if what he then produceth, doth unqueſtionably clide 
the Purſuers Produgion , he will be aflolzied. But it the matter re- 
main any wayes dubious. the Lords will rather obſerve the ordinary Form, 
by concluding the ProduQtion firſt, and then falling upon the Reaſons of Re- 
duction. 


Before the At of REGULATION there were two Terms allowed in Re- 
dutions and four 1n Improbationstor production ofthe Writs called for, Af 
ter the firi# Term of Production was come, and the At extratted, the Pur- 
ſuers Advocats cauſed the Clerk call thereupon , #0 ſatisfie the deſire of the AF, 
and he upon calling it, _—_— a Day for that purpoſe : and after that cal- 
led the ſecond time, and affigned ſome Diets more , with Certification. But 
he could go no further, till the Act was called by the Ordinary, who afſign- 
e&d a ſecond Term, whereupon a ſecond A& was extro@ed, The Ordinary 
upon calling the ſecond Act in the fame manner as the firſt , was accuſtomed 
to aflign a third Term, which being come, and a third A& extraRted and cal- 
led as aforeſaid, it the, matter were of conſequence, and concerned the Right 
ofmany Lands, and that the Defender would take a fourth Term toclole the 
Production of his own conſent, the Ordinary did give him it : otherwiſe he 
would grant Certification contre nor produFa conditionally , That what the 
Defender produced betwixt and ſuch a day ſhould be received. Which fa. 
vour was only granted leaſt the Parties and Advocats ſhould be ſurpriſed. 
But fince the Act of Regulation, there are only two Terms to produce 1n In- 
probatlons , and one in Reduttions : which muft be affigned by the Ordi- 


NarTY-. 


RedxGions, unlefs when they are coincident with Sſpenſtons, are to be 
diſcuſsd as to the Proded7on in the Owter-Houſe:but becauſe of their importance, 
they are priviledged only to be difcuſs'd in the Inner-Houſe, as to the Reaſors 
of Reduction , unlels the Lords upon Supplication grant Warrant tothe Or- 
dinary to hear and diſcuſs the ſame. £Lnd therefore when the Produ@10r is 
cloſed; and the Ceptification® concluded , either by the Purſers holding the 
ProduGtion (atzsfied with what is produced, or by extraQting the Certificati- 
on cortre nonprodua 3 the Cauſe is agam called. but the Defender may pro- 

ne his Defenſes againſt the ProduaQion, which were reſerved 7 into tis, 

fore Certification be extracted , or if he inſiſt not therein, when the Pur- 
ſuer xepetes. bis Reaſons of Reduttion , the Defender will refer the ſame to 
the Lords.- And unleſs there be a Warrant to hear the Cauſe extra, the Or- 
dinary' will only make a; Great Aviſandwm to both, Partics to be ready , to 
diſpute the-Reaſons when the Lords call: and in. the mean time , ordain the 
Defender to, ſee. his- own, Proda7ioz in the Clerks hands, as he will be ſery« 
ed. ;-Butif there be a Warrant to hear the Cauſe, he, will give the Defender 
ſome time to; reviſe his own.ProduQion/in the Clerks hands, and be ready at 
the-next Calling. This is called a Great Aziſandum in oppoſition to the or- 
| H 2 dinary 


diary Juiſandume, whereby.the Qrdinary upon any dubious Point returngghig,, 
Anlwer..to the Advocats, That he will igjuethe Lords Anſwers ;that, be willady! 
viſe with the Lords __ ans 1 o4ad31/5%, raw! 
The main Detenſe competent in Redu@ion beſides thoſe whicharecomman., 
to all other Attions,, upon the Executions and Order, are firſt, upon. the Pur, / 
ſuers Title and Production, That it cannot give him any intereſt to reduce; ops: 
improve any of the Writs called for. And if hisintereſtbe ſuſtained, thenthe 
Defenſe runsupon regiltrat Writs. If they beregiſtrat in the Books of Coun- 
cil. and Seſſion, he Defender alledgeth, No Certification, becauſe heconde-4 
ſcends upon the time of the Regiſtration, whereby the Purſuer.is' obliged to: 3 
ſearch the Regiſter, and to inſiſt agatalt the. Clerks. to produce tha-principabt 
Writs re giltrat, Bur it they be regiltrat jn inferior Courts, Certification wills 
be granted, unleſs the Clerk of the Court be called, But if he.be called, his; 
not compearing, or not producing, is upon the hazard of the Defender : -and 
the condeſcending on the Date of the Regiſtration, will not be ſufficient-in, 
that Cafe; but the Defender upon his own peril, muſt ſearch for ow ng 
and produce them, But if theWritsalledzed regiſtrat in theBooks of Sefſon, 


benot found therein, according tothe Condeſcendence; Certification will be 
admitted againſt theſame, R 


There is alſo an ordinary Defenſe againſt the ProduQion of Apprilmgs, 
That the Charter and Seafin following thereupon, are produced 4 ,and that 
before the year 1624. Apprilings were left at the Sjgnet, as Warrants thereof: 
ſo that no Certification can be granted againſt ſuch, Neither will Certificati- 
on be granted againſt the Executions of Warnings, or other Executionsof Sum- 
mons, which are ſmall inconfiderable Papers, eaſcly-loſt ): if Redu#ion or. 
Improbation be 1ntented long after obtaining of Decreets, But the Regiſtrati- 
on of Sealins will not ſtop Certifications againſt them; - becauſe the principal 
Sealin 1810t left at the Regiſter. Thelike holds in Reverſtons, 4ſſignations aud 
Files thereto, and in. Writs regiſtrat during the U/urpation,  whentHe princi- 
pals were given back to thoſe that regiſtrat them. . Butthe.chief Debate.anent 
Produftiun is, about the general Clauſe, whereby it iseraved.that the Defen-. 
der may produce all Writs and Evidenss made and granted by the Purſuer%s Prev. 
deceſjors and Authors of, and concerning the Lands and Rights in queſtion, * Ns 
to which it 1s alledges, No Certification againſt Writs made by the Purſuer, 
apd his. Authors, 'unle(s his Right and Progreſs from thele.Autbors.be produ- 
ced: which 1s ſuſtained , and the Certihcat:on.ſ@.qualified;+ , Albettin be 
ſomctimcs debated that the Purſuer being /»feft, and in Poſſeſſion of the Lands; 
eſpecially it he canalledge, That he hath produced. aProgreds of:touiryy years 
time, which by the A&ot Preſcription 16 17:. if clad,withi Poficfiiontrannere 
rypied curing that time, maketh an abſolute Right, againſt:all deadly 5-u4deems 
to give intereſt to all for,and reduce the. oppoſis;Rights made by.whomloever, 
whether the Purſuer ſhow that he hath Right frogy the Authors ghereotjior 
not - eſpecially ſince the A of Parliament 16474, 1! 11/7 447 wel views 107% 
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and their Predeceffors to whom they may ſucceed jure ſanguiais, or againſt All 
Writs. granted in favours of their Anthors, and in favours of that 
their Juthors might r-preſent jure ſanguinis, if the Authors, or ary that 
do , or might repreſent them be called, ., But Certification will not. be 
admitted againſt Writs granted by the Purſuer's Predeceſſors , except 
ſach Predecefſors to whum he is aRually ſetved Heir, immediately, or by 


progreſs. | 
ain G the 


It uſeth alſo tobe alledged, thatno Certification can be granted 
Writs called for, but ſach only againſt which a Reaſon is libelled : which is 
taken off when {mprobation is included. Becauſe that Reaſon , That all the 
Writs called for, are forged falſe and fenzied, reacheth all: and where Impto< 
bation is not hibelled, the common Alledgenice upon Nwllitiet, of the like, 
uſtth tobeinſert, 4ndifa Reaſon be libelled that may reach them, the Pur- 
ſueris not obliged to diſpute, Whether the Reaſon be relevant ot not,” Ar 
therefore as the Nullitics upon the Subſcription of original Rights, ſo gene- 
rally Nullities of regiſtrat Writs are libelled, as being AAS or Dectetts'ex- 
tr: contrary rothe Warrant of the Judge 2 
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alſo againſt Magiſtrats to put. the Execution.” All which 


ders were ready to pretend neceſſary, — they knew thete was nothing to 
{ye SEC ISELS it only to procure delay; 


FY os GE] Cee abi ys andPretences are rich cut oth 


tomove Juſtice, by s, by beiting 
VSG upon heir —_ ſo Aura beged ©o depone whether they 
have any Writ that may prove the mn —— and if they ac 


rs thereof; PETE i ens 
now proceed by 
a alledged Havers, proper yn and depone whether 
the Writs called for, ang to produce them in fo faras they have them : 
if they obey [not the Charge of Horning, Letters of Caption are Fae 
— — them, till they depone; and exhibite What they acknow- 
gE- 


\;Fherebethree ſorts ofOaths: Oaths of Verity, deans Gals 
is how pr bref oay to onrreny 6 = eo pays 

eto + wherein if the Deponentdeny, he ma prioaey ny, 
ic, fo far as he kroweth or remembers ; in which caſe tis | 
quan] if bis Oath be affirmative,he may not ſo poakfe the = 


Oath. wry och only ris the Fury to depone; That he d& 


to Partics. For the uſerthereof niipht; for proving that the Ja four Term 
ver 
he -obtained 


N04 icalrepecies . krowing it nos #0 bif rue”: "ate 
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at of alomny, ofthe There is not fo mach confi RE NT og 
Optheat Juſtice of dny Point, 'whichi the Judge nd th: 
FER, but of FR Pernt pions the vwity thereof, "'F Ute? 
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cannot prove - the  lewding or delivery of Mony , above an hundred POuL 
Scots, | And they can in no caſe prove Promiſes , Commands , or Wa 
rants, Neither can Witnelles be taken to take away Writ , except as to de. 
livery of ViGual. 


-.; The Terms of Probation being come , and bygone, either Party apainſ; 
whom any+ Point is:to beproven, cauſeth the Clerk call the A of Litiſcon- 
.teftation,, andthe Advocats' thereinmentioned , and-intimats to the partics t» 
Jatisfie the Deſire of the AF.; and thereafter the AR iscalled by the Qrdinary, 
| before other Cauſes be diſcuſsd. 


The A& having been firſt intirnatby the Clerk, and thereafter called by him 
. before the Ordinary, the Advocatstherein mentioned are called to theBar,and 
.then the Purſuer's Advocat craves, That the Term may be circumduced: and oft. 
-times. much time 1s ſpent in relating of the Cauſe , and Tenor of the AR ; 
, eſpecially ;by the Defenders Advocats , who many times have need to bting 
themſclyes--in remembrance of the Cauſe by ſpeaking'of it : for avoiding 
whereof, The. Sub-clerk who calls the A ſhould peruſe-it, and*be unrreadi- 
neſs to relate - to the Ordinary in a word, what 1s the Point to'be proven - 
which may be done without ſo much-as Tepeting the Proceſs, but'bnly the 
kind of the Aion, and then whether the ſame, or a Defenſe - Reply, or Du- 
ply was admitted, reading the interlaqutory words of 'the Aﬀt,which expreſles 
what was admitted to Probation. 


+ The ordinary terms accuſtomed\infuch Caſes are, that the Adyocats who 
cauſe call the A& craves, That the Term muy be circumagred, or That certifica- 
tion may be granted, or ſpecially, That: the Barty may be holden as confeſt, if that 
be the certification, » {4 7 1 Re Gf £1 | 


| Likewiſe the Purſuer cauſeth call the AQ when any Defenſe, Dwply, or 
Rugdryphria admitted to the Defenider's Probation!" 'Jri which Cdſthe.craves, 
.'Fhe Tex to-be circumduced againſt the Defendes. - Asalfo , if the Purſiter 


virer 


there be Points to be proven hinc inde, as if the. Defencedo' not acknowledge 
the-Libel; then if the Purſuer call- the 4&;. albeit"the: Defender call not at 
the ſame time, yet he will alledge, That Certification cannot be 'admitted; 
uritil the Furſuer prove his own Libel, and prove -the Quantities, or Prices : 
which will be either granted, or at leaſt no Decreet can be granted, till the 
Purluer's part be proven z and whatever the Defender iproduceth medio texr- 
pore, will be admitted : but regularly:Certification ſhenld not be admitted, 
The fame holds in other Points of the Proceſs, to be proven wo Defen- 
der; whenche Defenſe do nortacknowiedye 'the PokitFrobe proyen by the 
Pyrſuer., , Bytit-che defenſe acknowledge” not the*Diltjcl,' nor HeReply che 
Defenk z:;thea if the Purkucr call, rand: renounce iobation 65 to His Libe), 
he may crave-the Termao be circutaduced for nor paige Oba, hoo 
he proveaa the Reply; that being:onty-necafiary to be provert i caft r 
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| roves bs be proven; As if the Defenſ- be'E/ in, ard the” Repty-be 
utompeyjatien- or :difcharge of thar Debr.,/ v | oe tn 
cMed ; if the Partver proverhe Debr, he may crave the Teri to bt cittim- 
dueed againſt the Defender for not proving the Debt, wherenpon he craves 
Compenſation, albeit-the Purſer provenot the'Reply. Ir rhis cafe alfs the 
Defender may crave the Ferm to: be circumduced agamit the Parivet; for 
not-proving of his Libel, albert the Defender: prove not hivyDefenie: "'Bar if 
the) Purfieradduce Probation,  oruſe Diligence = rs the 
Defender cannot cravethe Term to be circumd againlt thePurſuer, for 
not proving his Reply, till the Defender prove his own Defenſe. The like 
helds in:the-Duply, - or in any other Point. 


\ The Term-may be circumduced , and yet no Decreet pronounced. As if 
the Purſuer have adduced probation of his Libel, Quantities, and Prices not 
acknowledged by the Defenſe, and renounced Probarions, he miay crave the 
FFefttre0 beccircumducet againſt che Detender 3 to theeffet the Cauſe may be 


4 


enchtled and adviſed. 


-Irr Circumdution'of the Term, or granting of Certifications, the Ordina- 
ry uſeth todoit conditionally, That what ſhall be produced betwixt and ſuch 
& time,.ſhall be received - ( eſpecially if the Defender's Advocatdeclare, that 
the” Writs called for, are not at preſent in his power, but that he expe&ts the 
ſame ) the time of which Qualification is in the diſcretion of the Ordinary, 
who will give longer time, it any impediment or hinderance p__ kem 
ifthe Point be to'be proven by Oath of Party, and at calling of the AR, the 
Advocat for the Party who 1s to give his Oath, Þroduce Feſtificats of his 
Sickneſs or Infirmity, orother necefiary obſtacleor impediment - and therefore 
craves a further Term, or Commiſſion, which will be granted, if the Teſti» 
mony be upon Conſciencetrom known Perſons; eſpecially Miniſters, and Phy- 
litians, Eſpecially if that obſtacle was not known to the Partie's Advocat, 
when Litizconteftutive was tnade, but emergent, and new come to Knowledge. 
And though it be-not ſuſtained, yet if there be any probability therein, the 
Term will becircumduced. corditionally to fach a Time; that the Party holden 
as confeſt may compear and depone. And theſe conditional Circumdations 
the Lords, upon Supplicatton, do oftimes prorogat, as they ſee Cauſes 


1. Jn poſterior Dili , there is only Warrant granted to cite ſuch Wit- 
neſfes aswere in the former Diligence, unleſs there be a Warrant for it by the 
Lords, upoh the eezygepcy of the notice of further Witneſſes, or the\Death, 
or. Removal of others before cited : and regularly no more than twenty four 
 Witnelſles can be adduced for the ſame Points. 


W itneſles will. be received upon the very Day of compearance affigned for 
them: and-they are brought jadicially tothe Bar, and the Parties being alſo 
called to the Bar,/ their Oaths are taken by the Ordinary, who may hear and 
cub the Objections made againft them, ormay- refer the QbjcRions till 
the afternoan, to be-received by tholewhorecerve and examinethe Witneſſes. 
Who, if any Debate ariſe upon any -Qbjetien, will ordain the Witneflesto 
attend the next-Day,'.and in the mean time will adviſe with the Lords there- 
.ancgt. [In ſodiecales,alfo Wimneffesare tharneither party may have 
accels to themg, that ſo. they maybe moretree, and cher Teftimonies without 
carruption, 


K Ob- 
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ObjefRiqns againſt Witneſles as all other Dilators, muſt he inſtantly ves; 
dz Wicneſles not being obliged to attend, till the verity-oftbe. OO 
be proven. Nor are two. Lziſcomteifations zadmittable_,-zegularly ,- in one 
Cauſe. Therefore Reprobators have been ſometimes proteſted. [DJnq theeffeeQ 
thereof hath been very rare. , . 


Requifites of Witneſſes are, That they be famons, e al, and *nconcerned | 
in the rarties, or Cauſe. Hence ariſe the Objetions: 7 That the Witnec: 
ſes are infamous , as being ſo cognoſced and declared by the Sentence of a 
Judge competent, as by the Counſel and Seſſion, and Juitice General, 


2. Upon the ſame Point of Infamy, Perſons knownto the Lords to be 
debauch'd, or in no reputation, ( albeit they be not'lo-judicrally declared ) 
will be excluded - and ſuchasare not worthy the Kings Onlaw. Upon which 
ground it is, that Beggars are excluded, - . 

3. Witneſſes are excluded upon their Intereſt in the Adducer , and that 
either by Conſanguinity, Affinity, or Service, By Conſanguinity, Couſor-ger- 
mans, or of a nearer Degree, areexcluded. And where there is not pexy- 
ria teftium , ſometimes Witneſſes adduced of a further Degree, will be ex- 
_ , as in peruria teſtinm, Degrees regularly prohibite ., will be ad- 
mytteEd. 

The Degrees of Affinity are not ſo clearly determined. But, unleſs there 
be perurie , the ſame Degree is likewiſe to be obſerved in Afﬀinity as is Con- 
Ganguinity. Butthere is no affinitas affinitatis; and therefore a man will not 
be admitted in the Cauſe of his Wif*s Brother and Siſter, but he may be Wit- 
ne in the Cauſe of his Wif*sSiſter's Husband; becauſe that is but yy iro affi- 
#itatis, Much more in Caſes more remote, 


As Intereſt in the Adducer , fo Prejudice or Enmity with the other Par- 
ty , may exclude Witnefles : who in that caſe are not preſumed to be equal 
and impartzal, 

And likewiſe upon the Point of Intereſt, not only domeſtick Sexwazts, but 
moveable Tenents, who may be removed at the arbitriment of the Adducer, 
having no ſtanding Tack, nor Infeftmentz arenot ordinarly admitted: but 
Vaſſalls, and Tenents having a Tack are. 


Witneſles are alſoexcluded upon iequality, if they have given partial Coun. 
ſel, in prejudice of the Party againſt whom they are adduced ; or have ce- 
ceived, ( or accepted a Promiſe of) any benefit or good deed, for bearin 
teſtimony , other then the ordinary Expences allowed to Watnelſles. Ang 
therefore albeit theſe be not objefted agairft the Party, the Lords uſe to 
cauſe Witneſles purge themſelves of partial Connſet , which they explain to 
them, not only of their partiality by good deed, whereby they may be pre- 
ſumed to have promiſed , and intended not to be exact in the truth of their 
teſtimony 3 but alſo if they have ſtirred up the Party to the Plea, and pro» \.. . 
miſed to bear Witneſs for him, and adviſed him how to mannage 1t. 


The Point of Intereſt in the Cauſe excludes Witneſſes, not only if they may 
tine or win in the Cauſe, as*being ſharers therein 3 jd f# foveart conſtmilem 
cauſam, whereby they may be ſuſps&ed to givetheir teſtimony fo, asmay ad- 
vantagethe intereſt of the like Cauſe, whereinthey are concerned. 


But in all Caſes, there is much in the arbitriment of the Lords + wherein 
thcy ponder the eMoment of the Caule, the antiquity, and capacity of Wit- 
ncfſcs, whereby ſometimes V Vitneſſces who by their Circumſtances, appear 


to be ze-cſſary V Virneſlcs, are admitted contrary to the ordinary _—_ 
An 
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Andalbeie ancivil Caſes, the Lords'do'notadmirVVYomen'; yet in ſome Caſes, 
whejein they-are'nec VVitnefſes, they will-be-adduced even inmatters 
of greateſt Moment. As if the Queſtion be concerning the return of Tocher, 
or the Enjoyment of a Joynrure, 'and if it be'altedged,” Thar al<it the Mar 
riage was diſſolved within year and day, yet there was a /#:ing Child bornand 
RNAP ADL OPS .1n this caſe, the Mid-wite, and other. V Vomen who were 
preſent atthe birth of the Child, will be admitted VVitneſles, as being necella- 
ry, .1eing- men uſe not to be preſent at that times. 


Sometimes'alfo the Lords will admit V Vitneſles cuz» nota : and generally, 
when VV Vicnefles are examined ex xcbili officio, all V Vitnetles whatſoever are 
admitted, and the Lords confider how far to make uſe of their Teſtimonies,at 
the advifing thereof. | 


The Probation being cloſed, the Cauſe comes to be concluded. VVhich 
is two wayes : for either the Purſuer renounceth Probation, and refers the 
Cauſe to the Lords z or otherwile, it the Defender have adduced Proba- 
tion., and have no more Terms current or competent, then. the Purſuer 
doth of ory That the Cauſe may be holden as Concluded, which alſo will 
be admitted. 


At the concluſion of the Cauſe , when VVrits are produced, the Produ- 
cer is not obliged to diſpute that the V.Vrits produced will prove, or not ; 
yetit muſt appear, that the V Vrits have contingency with the Points to be 
proven : for the production of any VVrits, is not ſufficient , and will 
not ſtop the Circumdudtion of the Term 3 but notwithſtanding thereof, - if 
they make nothing to the Points to be proven , the Term will be circum- 


duced. Fa | 
VVhen Commiſſions are granted to examine V Vitneſles in the Countrey, 
the Term will be circumduced if the Report be not produced. Andit it be 
produced, but contain no Teſtimony of V Vitnefles, but the Procedureof the 
Commiſſioners ; there the Diſpute ariſes, whether he who was to report the 
Commiſſion , or the other Party have failed or not: for if they have failed, 
the Term will be circumduced. And therefore they alledge theſe Reaſons.to 
purge their failzies. 1. That the Commiſſioners, ( one or more) neceſſary 
to have proceeded, kept not the Dyet, or that having kept it, they refuſed 
to examine the V Vitnetles in reſpe& of the other Parties.not com 

upon any 2uveſtion arifing , whether the Witneſſes were receivable , yea or 
not: wherein the Commithioners are to follow the common Rules of Ex 
tions againſt Witneſſes as aforeſaid - and if any extraordinary ObjeQionsbe 
alledged, they may mention the Objeftions, and receive the Witneſſes z but 
they may not reject the Witneſſes, but ought toleave 1ttothe Lords confide- 
ration , what uſe they will make of the Teſtimony. And therefore if they 
r6je& the Witneſſes without the ordinary Exceptions, the Party grieved will 
alledge, That the Commiſſion ought tobe renewed to them, with order to 
receive theſe Witneſes which they have refuſed ; or to other Commiſſioners; 
or that the Witneſles ought to be called before the Lords, Or if the Com» 
miſſioners refuſe to examine.the, Witneſles, upon the Jnterrogators propoſed, 
if the Lords find theſe. Interrogators-pertinent ,. they will grant a. Commiſ- 
fion and ordain the Witneſſes to be examined thereupon. Or ifany accident 
hath befallen the Party, who was the Adducer ofthe Witnefles, orother 
conſiderations occur , moving the Lords , they will either grant Com- 
_—_ de novo , or Otherwiſe a Term to adduce 'Witneſles betore theme 

elves: Rf: 


ko When 


When any Party craves Commiſſion to. adduce Winefies in the Countr 
it isupon their peril of moving the Witneſſs'to-appear, . 'Forid that'ea{he 
arenot to expe& Terms, and ſeveral Diligences, .as:3t they\Mhiced Ynaphe- 
fore the Lords: the very demanding ofa Commiſſion whporting; a patiith: Hog 
the ordinary Terms, if the fame be granted. 4 nw 4,4 2? 4.3 obs *1f,, 24h 

Cauſes being concluded' in matiner fotefaid,* there ovfgfityo be'aji AR'&. 
tracted thereupon, "After which it c8thesto be advited: The Setkyday ofrdi: 
narlyis ſpent in adviſing conchudel Caifts'; aftFeirher Party may pp m 
be heard, at the attviſing of the Cauſe , as they think fir. Kut whether» Pattles 
do proteſt or not, the Lords doth always call them, and hear thent2-.if the 
Probation beby Writ, or by Oath, containingimy 2»alizy. _. Burit cls Oath 
be ſemple and plain, the Lords will adviſe without calling-the Partic$/.- Or if 
the Probation be wholly by Witneſſes, the Teſtimonies are not publifhedan- 
to the Partics : and therefore the Lords adwiſe the ſame. with cloſs Doors, 


© ” . _ 
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If the Probation be by Writ they are heard; - Whether the ſame prove-& 
prove not, and the whole Writ, or the Clauſes in queſtion; are read in aut# 
ence of the Parties. NE" 1342, 


In like manner ObjeRions are competent againſt Nullities of the Law, 
which are viſible inthe Writs. adduced :. as want of Witneſſes, or Writer, 
or Witneſſes not deſigned , or as vitiat in Subſtantialibus.; * Yea riot” vnly Ob- 
jettions are competent , but Exceptions that mdy elide the Writ produced, 
arealſo competent ; eſpecially.if in the AR there be a Refervation to alledge 
a contra producenda. "78; | 

= And if the Alledgerice doth elide the Writ produced,it ſhould be fach, as 
could not have been known the time of the Litiſconteitation. But the Alledg- 
ence ought to be inſtanitly verified, except in' fingular Cafes, in which there 
will be a new Probation admitted,which makes an' exception from the doim- 
=_ Rule , That there cannot be two Litrſevareſtations in the ſame 

auſe. 

There are allo frequent Debates upon qualified Oaths, Whether che quali- 
ty adjected becompetent, or not. Wherein this a generdt Rule, Thit what- 
ſoever the Alledgence referred to Oath, relates to any Writ, Fit, or Deed 
wherein the Alledger pitches upoti what makes forhim, admitting the other 
Points and Circumſtances , when it is proper for the Deponent to expreſs 
the whole tenor of the Writ, Bargain, Promiſe, of Fa&, as well that tnikes 
apainſt him as for him. And theſe are Called 7ztrinſick Qualities - becatſe the 

alifications or. Conditions are i#herent in the ſame Fat, of Right, Azif * 
a” =_—_— purſued on an alledped Birgain for delivery of Vitual,” of Ware, 
at the prices libelled ; if he depone., Te #as'true the Balghin was wade, 
but with this ition, if the Mony was not delivered againſt fic a title, 


theBargain ſhould be void; And that itwas not delivertd,nor offeted:atthit 
time 3 this is 4 comperene Puality, Tit like manner, if ohe be pon 4. for. a 
t,.or. s dlivered 5 asthe Mor. | wav 
red.to Oath, will not be reley EXCE + the $bſanptio | 1: the 
ne is Hoſting Ing Ge formed», fO the efly agd 
plainly depons, bh upourhe trath ofthe DeBe{- Procie, eld, a 
alls, bat the Bt jos dt relfidg, But was payed and. Feorived ;.cither by the 
Writ,or Witnelles; In which laſt cafes, the Pretumption of Not-pa pps 
"Not-performance bein ive, Manns the onns proband? : Wy, thierCtore 
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But there are other @ualitics extrinſick,, and unproper , which will not 
beadmitted by way of 2yality , tobe proven by the Deponent's own Oath: 
byr ought to have been. proponedand proven by Exception. As it a Party 
being purſued for a Debt, acknowledge the fame, but depones, That the 
Purſuer was owing him as mach : this isextrinfick, and reſolves in an Exce 
tion of Compenſation. And therefore will not be regarded in the Oath, but 
the Defender will be decerned, reſerving bis Aion for that other Debt as 
accords, Yer if it be dubious , whether the Quality be - competent or not, 
the Lords will ſometimes find it releyantas an Exception; and affignea Term 
for proving thereof, or will.decern, and preſerve that Alledgence contra exe- 
cntionem, by way of Suſpenſion. | d a.» Wi ew. 
At the adviſing of the Cauſe, many times new Defenſes *and: All 
are proponed , which are - received, if inſtantly verified , but not otherwiſe, 
though emergent or new come to the Proponers knowledge, unlefs he have 
raiſed ReduQion of the AR of Litiſconteſtation thereupon, or upon Nul- 
litics: as if it hath been extracted contrary to the Minutes, or meaning of the. 
Lords. But ſuch Alledgences emergent , or: new come to knowledge , 
may be reſerved by way of Suſpenſion , or Redu&ion : - for there- 
by the other Party gets Decreet , and may uſe Inhibition , -. or other real 


Execution thereupon , ' and get Caution before he be put to diſpute theſe 
Points. _ 

- VVhen the Lords proceed toadviſethe Cauſe, they either find the Points 
referred to probation prover , or no# proven. Or otherwiſe they find the 
ſame proven —_— , or they find the ſame ſufficiently proven ad vitort- 
ane cauſe, that albeit all that. was offered to .be proven., be not fully 
proven , . yet that as much is proven as alone would have been rele- 


Lo 


If the Lords at the adviſing of the Cauſe, fitid ſome Points not clear, 
they will ordain fach turther Probation to be adduced by either , or 
both Parties , as -they ſee fit. If they find ſemplenaw probationem,, they 
will , &x officis ,' take the Oath of either Party for their further, evi- | 
m_ of the Truth. And after this will proceedy"rilt they adviſe the Cauſe 

N00. ' 4 ' 


'- After all that the Lords find neceſſary for a finall Sentence, is done and 
ay have adviſed the Cauſe, they pronounce Decreet condemnatory , Or 
abſolvatory, according as they find proven or not proven by the Proba- 
tion. Againſt which, till it be extratted, either Party by Snpplication may 
repreſent what they defire : which the Lords will take in eration, and 
the Supplication and Interlocutor thereupon , will be infert in the Sen. 
tENCE. ' CETY Tx or 5 2 pb 2841 
The Decreets of the Lords ( being the Supream ordinary Judicatory in 
all crvill Cauſcs ) is Rr So point of Iniquity : Lars 
nothing that was propored* and repelled, will be admitted" in the ſecond In- 
ſtance ſuper eifem dedud#ir. © Whereby it'is not meant that thoſe Sentences | 
are'not quarrellable, unleſs there -be new ' conſiderations or reaſons in j 
alledged 5 but that unleſs there be new reaſons 'afid new-matter aw face. 
Neither is that receivable in the ſecond Tnſtance, which was-competent in the 
firſt Inſtance - hut what is emergent and was not competent the time of the 
Litiſcomeſt ation.” 16644 | n | BS + Xo tg OS ag 
;The, Lords are not fo ready to reduce or ſuſpend their Decreets upon - 
Points and Reaſons not emergent £ | but it being alledged, that either the © 
matter 
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matter of Fa& is new come to knowledge, or at leaſt the Writs or Evidents 
for proving thereof, ( it being hard to inſtruct ' What was, or 0 3s 16 the 
knowledge of the Partie) the common Rule is, Pretext# aouorum inſtramen. 
torum aon retraantur ſententie, Yet the Lords will ſometimes, when they 
ſceit1s without all ſuſpicion of fraud or negligence, admit what is mew come to 
the Parties knowledge, though not emergent. 


Neither will the Lords recall-Decreets upon Certification, or Circamdyu- 
Gon of the Term,» eſpecially Certifications. in Improbations ; ncither any 
other but upon-ſingular Reaſons impeding the Party to keep the Tetns, or 
otherwiſe upon emergent Writs, inſtrudting that whercin the Party fuccumb- 
ed, or mew come to knowledge, without any ſuſpition of fraud, or the Paxtic's 
deligning to delay.. _ 

This is the ordinary Fore of Proceſs before the Lords of Conncil and Seſſi- 
on + then which there can be nothing more rational > more regular; cvery 
Form being the produd of long experience , from clear reaſon and neceli1- 
ty. - For the Lords are (till ſupplying and perfiting, as they {ce cauſe : and 
whatſoever ſeems convenient at firſt; if 1t prove afterward inconvenient, js 
laid aſide. - So that whatis retained, isthat which.hath for along courſe been 
found rational and convenient. 


But beſides the ordinary Form, many things are incident , in Proceſles, 
which are extraordinary, and fall not under the ordinary pointsof Proceſs; at 
leaſt, in theordinary way 2: which therefore are offered to the Lords by Sep- 
plication, and propoſed in the time of the Diſpute zerbo, not comprehending 
any Defenſe, Reply, or Duply. Such asthe Sequeſtration of Gogds inque- 
ſtion , or the-Sequeſtration of Mails and Duties of Lands, or naming Fa- 
Fors for uplifting the ſame medio: tempore : the taking of the Oath of Par- 
ties, or Witnefles, to remain 3» retentis, betore the ordinary time, if they 
be {ick,or going out .of the Country, or very old: yea when perſons are near 
the point of Death, the Lords will ordain them to be examined upon Suppli- 
cattgn , although the Proceſs be not ſo much as calle]. 

'9uch are alſo the Produdion of Writs, or Exbibitior of things 1n queſtt- 
on : the Soqueſtranon:of .Rc-cxumenation of Witneſſes: and many tuch De- 
ſires as neither came within the compals of Reply, or Duplys 


#n Vike manner Paints exzergent , -or new come to knowledge, are repreſent- 
ed by a Billat any time during the Dependence , and are then admitted. 
Ana alſo whatſoever hath been forgotten ; the Lords will reccive, before 
the' As , or Sentences be extrated : and before theſe are extraRted they 
will re&tific the fame, upon Supplication, if they have becn cxtratted others 
wile then -according tothe Mints of Proccls, and meaning ofthe Lords ; 
cſpccially when the Complainers Advocat hath not ſcea the Scro!l, before 
extracting , for his: Objeions thereanent have not been conlidered. Bur 
nothing thould come 1n by Bill ( which is anextraordinary Remedy ) where 
an ordinary 'Remedy 1s competent :: and therefore, whilſt a Caute is in- dif. 
cufling,, Parties are exdained to make their addreſs to rhe Ordinary , and 
ought not 'to trouble: the! Lords with Bills. 'Bat'if the Qrdinarys time be 
paſt ,-and the Act-or Sentence not. extracted ; if they have neglc Red any 
Hot , they may- repreſent it- t0;the [Lords , by ill, which, the, Lords zof 
-couric will refer 40the Qrdinazy , who. heard the Cauſe :  wizo comparing 
the Bill with the- Proceſs, it he find any thing new thercin ,Qawill hear the 
Partics thereypon.. But if the Supplicant reſt. not ſatisfied, bat ume that he 
may have the Lords. Auſwer .upon the Billz the Ordinary upo:t an Amianudy, 
will not rc{ulc tt. | Re- 
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Reppobators allo, may bc uſed during the Dependence of Proceſs, for re- 
jeGing of Wines, or their Teſtz:0mes, For ſeeing no Exception againſt 
the kebility. of Witneſſes is receivable, unleſs it be inftangy verified, when 
they are examined Partics may raiſe Summons of Reprobatcr, even before the 
Witneſſes are examined , when they fuſpettipch Witnclles as are cited againſt 
him ; to the effe& that thereupon they may cite VVitneſles to prove their 
grounds of Reprobator, at the Term aſſigned tor the VVitnelles to appear. Or 
they may proteſt for Reprobators , when the VVitnefles are examined, and 
raiſe, andinfiſt in the fame, before Decreet be extracted : which is the moſt 
p: per way of Reprobators, and whereupon the Lords will ſuperſede to ad- 
vii the Teſtimonies ( if they ſee probable evidence of the inhability of the 
Witaclles ) till the Reprobation be firſt adviſed, Burt if Partics neither raiſ- 
ed Summons before the examination of the V Vitneſles, nor do then proteſt; 
they are preſumed to acquieſce in the hability of the VVuneſles, unleſs the 
VVitneiles be adduced in abſence. 


But even after Sentence, Reprobators are Competent, though far leſs farour- 
able,” (and after a confiderable time ought not to be admitted; becauſe if 
they be inſiſted in, ſhottly after Sentence , the Adducer of the VVitneſles, 
if any oftheir Teſtimonies ſhould come to be rejected upon inhability, might 
adduce more V Vitneſles for the ſame Point, unleſs by the Probatian he were 
found acceilory, to the Corruption of the VVatnelſles, | 


Reprobators cannot proceed upon. pretence of the falſbood of the Teſtimo- 
ny, but upon the incapacity, or inhabilty of that Party to be witneſs in that 
Caule.V Yhich will not be excluded,becauſethe V Vitneſſes have deponed, ei- 
ther gencrally, or particularly, concerning their hal#lity 3 whether upon the 
motion of the Judge, who ordinarly purgeth all V Vitnefles of partzal Coun- 


fel, or upon the Alledgence of the Party reterring any Qbje@ionto their Qath, 
The reaſon of the difference is, becauſe the Teſtimony in the Gayle could 
not proye, unleſs there were other V Vitneſſes concurring- bur as to the 4a- 
bility,chere is no ſuch concourſe, every V Vitnels Deponing;tar hi (elf. Bu 

if the ground of Reprobature be referred to the Oath of the ( Q = 


VVitnefles, jt will bemaſt favourable, and ſuſtained ; except the Adducer.be 
alledged anthor of, or acceſſory to rhe Corrapriunz” which could not only be 


criminal, but capital : and therefore he is ngtobliged to deponethereanent, af.” . 
ter, Sentence, when the Corruption hath become etfectual. 


The main ground of Reprobators,is the Corruption, or Prevarication ofthe 
VVitneſles. Forif before the Teſtimony quarrelled, they have ſworn incon- 
fiſtently therewith, it will canvel the Teſtimonyupon Prevarication, and in+ 
fer Infamy 3 butnoOath emitted thereafter, will weaken theformer Teſtimoe 
ny. Eſpecially poſt ſententian qua jus eſt acquiſitum parti, Albeit in Re-ex- 
aminations, recently taken, if there be Prevarication, and Inconſiſtency ; the 
;Lords proprio mots will reje& the Teſtimony. - 

Giving or promiſing good Deed, befides the ordinary Expenſes, and promp- 
ting, and inſtrufting V Vitneſles how to depone, or threatning them if they 
donot ſo, or 1o, .depone; arepregnant grounds ohCorruption and .Reproba- 
Wee. {4 fect bn 


Civing partial Connſel by inſtigating the. Parties to the. Plea, and promiſ- 
ing to'depone for him hkewile- a releyant Reafon of Reprobature- And 
hkewiſe the {»fazry of the-Witnefles - as being before condemned for an 
atrocious Crime, or declared infamous. And likewiſe intereſt inthe Cauſe: 
whereby the Witnefles may ——_ Gaim or Loſs. 5 

s a " 


44 T be Form of Proceſs, &>c. 
* But there be many other Exceptions which might exclude a Witneſs be. 
fore Examination, that will not be ſuſtained by way of Reprobature afier + 

in which there is a Latitude is erbityio Judicis, As if the Witneſ wore 
Couſin German to the Adducer, or were not accompted a vertuous Per 
ſon, or had given his opinion to the Party how to proceed, or. been Pre- 
{ent at Conſultations. Or ifthe Witneſs, before he were adduced, had de- 
clared to the Party what he would depone, without any Pro piſe, or AC 
ſurance, ſo to depone , or 1nſtigating the Plea thereby. For after Pro- 
cels are intented, though Perſons exprels what they know inthe matter, it will 


will not amount toprodztio teſtimonij, 

When Reprobators are ſuſtained , ' to be proven by Witneſſes , they 
ought to be condeſcended upon ,: and be above all exception. Other- 
wile Reprobators may get rut! found , and leave Caufes to a perpetual in- 
certainty. | | tes 

Upon'the Decreets of Sefſion, all manner of Executorials do proceed 
in courſe, by Letters under*the Signet. As for arreſting the moveable 
Sums, or Goods to be made forthcoming for ſatisfying the Decreet : -which 
cannot be Lowſed upon Caution , except. in fingular Caſes. Inbibits- 
en, hindering the Party decerned againſt,todilapidat his Eands or Heritage. 

Horning, for charging him'to make payment, and for denouncing him 
Rebel if he fail. Porndirg, for diſtraining of his moveable Goods. Appri- 
ſing,” or Adjudication of his Lands and heritable Rights in fatisfation. And 
Caption for incarcerating the perſon of the Party decerned, if being denoun- 
ed to the Horn, he have not performed. All which Executorials may pro: 
ceed jointly or ſeverally , except only, that if the Creditor poſleſs by ver- 
tue of Apprifing or Adjudication, hecannot detam the Debitor in Priſon. 

But this Impriſorment , as its laſt Remedy, admits of Liberation fiper ceſ” 
fone bonoram , proceeding upon Humanity, and Mercy, For albeit many 
| Nationsdo aliow theſclling,or uſing theDebitor as a Slavezyet our Incarcera- 
tion isdeſighed but to compell him to do all things, i» his power, to ſatisfic the 
Debt. And therefore when hediſpones all that he hath, heritable,or moveable, 
to his Creditors, and dehvers the ſame and the Evidents thereof; he is 
ſet at Liberty , | and 5Tecure-apganlt all Creditors whom he hath cited for 
that purpoſe, as to his perſonal Freedom. Yet without prejudice to them, 
touſe real Execution againlt any Goods that he ſhall thereafter acquite. Anti 
this Decreet doth,.no longer prote&t'him., then he wears for his outmoſt 
Garment ,. the Habit appointed" by the Lords for Bazkrapts , in which he 
muſt come ,out of Priſon, unleſs this be diſpenſed with upon ſpecial confidera- 
tion, of thekmanner how he broke, if 1t was without fraud or prodigali- 
ty , ( asin'the caſe of Merchants ) if it were by Shipwrack , or Inſolven- 
cy of Debitor$,or by fire, Robbery, orother accident. 


Againſt this reſvig bonorum, there are only two Defenſes accuſtomed : the 
one 1s , That the Bankrupt hath dilapidat ſome part of his Eſtate , fince his 
| Incarceration, further then his neceſſary Aliment. 


The other , if the Creditorsoffer to Aliment him inPriſon : whichcan be 
but a dilator Defenſe, $1ll they may have time to diſcover what latent Rights 
he bath, or what fraudulent Rights he hath made, before or after his Incar- 
| ceration. And is with expreſs Condition, that they pay him for his Aliment, 

ſo much. as ſhall be modified week{y , and if they 24 748 Week , he will 'be 


{t at Liberty. 
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